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UNITED STATES OF AMERICA 

STATE OF ILLINOIS      COUNTY OF DUPAGE 

IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 

 

SHOUB PROPERTIES, LLC a Delaware ) 

limited liability company, JONATHAN ) 

BRAZIER, an individual, ANNE  ) 

BRAZIER, an individual, CITIZENS  ) Case No. 

FOR GLEN ELLYN PRESERVATION, ) 

an Illinois not-for-profit corporation,  ) 

      ) 

  Plaintiffs,   ) Judge:  

      ) 

 vs.     ) 

      ) 

VILLAGE OF GLEN ELLYN, an Illinois ) 

home rule municipal corporation, GSP  ) 

DEVELOPMENT, LLC, an Illinois limited ) 

liability company, 400 MAIN LLC, an ) 

Illinois limited liability company, R.   ) 

DANIEL CONLON, Bishop of the Roman ) 

Catholic Diocese of Joliet, not individually, ) 

but as Successor Trustee under the   ) 

provisions of a Certain Trust Agreement ) 

dated December 31, 1949 and known as the ) 

Roman Catholic Diocese Trust, and ST.  ) 

PETRONILLE PARISH, an unincorporated ) 

association,     ) 

      ) 

  Defendants.   ) 

 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

 NOW COME the Plaintiffs, SHOUB PROPERTIES, LLC a Delaware limited liability 

company, JONATHAN BRAZIER, an individual, ANNE BRAZIER, an individual, each 

through their attorney MARK W. DANIEL of DANIEL LAW OFFICE, P.C., and CITIZENS 

FOR GLEN ELLYN PRESERVATION, an Illinois not-for-profit corporation, by and through its 

attorney DANIEL C. SHAPIRO of SHAPIRO & ASSOCIATES LAW, and state the following 

as their complaint against the Defendants, VILLAGE OF GLEN ELLYN, an Illinois home rule 

municipal corporation, GSP DEVELOPMENT, LLC, an Illinois limited liability company, 400 
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MAIN LLC, an Illinois limited liability company, R. DANIEL CONLON, Bishop of the Roman 

Catholic Diocese of Joliet, not individually, but as Successor Trustee under the provisions of a 

Certain Trust Agreement dated December 31, 1949 and known as the Roman Catholic Diocese 

Trust, and ST.  PETRONILLE PARISH, an unincorporated association: 

INTRODUCTION 

1. This is a Complaint, brought under 65 ILCS 5/11-13-15, primarily seeking 

declaratory and injunctive relief to affirm the Plaintiff’s real property and due process rights, and 

to enforce the VILLAGE’S Zoning Ordinance. Other counts seek declaratory relief to the effect 

that Ordinance Nos. 6640, 6671 and 6672 are void and injunctive relief under 65 ILCS 5/11-13-

15 to prevent further demolition work.  

2. 65 ILCS 5/11-13-15 states in pertinent as follows: 

Sec. 11-13-15. In case any building or structure, including fixtures, is constructed, 

reconstructed, altered, repaired, converted, or maintained, or any building or 

structure, including fixtures, or land, is used in violation of an ordinance or 

ordinances adopted under Division 13, 31 or 31.1 of the Illinois Municipal Code, 

or of any ordinance or other regulation made under the authority conferred 

thereby, the proper local authorities of the municipality, or any owner or tenant of 

real property, within 1200 feet in any direction of the property on which the 

building or structure in question is located who shows that his property or person 

will be substantially affected by the alleged violation, in addition to other 

remedies, may institute any appropriate action or proceeding (1) to prevent the 

unlawful construction, reconstruction, alteration, repair, conversion, maintenance, 

or use, (2) to prevent the occupancy of the building, structure, or land, (3) to 

prevent any illegal act, conduct, business, or use in or about the premises, or (4) to 

restrain, correct, or abate the violation. 

3. Following months of deception and obfuscation of plans and other matters 

pertaining to a project known as Apex 400, the VILLAGE granted an illegal and incomplete 

special use permit for planned unit development authorizing a massive 325-foot wide, 190-foot 

deep and 61-foot tall development on the southern edge of downtown Glen Ellyn across the 
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street from one of Glen Ellyn’s largest single family detached residential zoning districts and 

amid several parcels with height restrictions much lower than 61-65 feet. 

4. The VILLAGE’S approval notwithstanding, the Project will be illegal if 

constructed and any effort to pursue construction will violate the Zoning Ordinance. Further, 400 

MAIN, LLC and the DIOCESE have engaged in partial demolition of structures which requires 

notice to issue and a permit. 

JURISDICTION AND VENUE 

5. This Court has jurisdiction over the subject matter pursuant to Article VI, § 9 of 

the Illinois Constitution. This Court has personal jurisdiction over the Defendants pursuant to 

735 ILCS § 5/2-209(a). 

6. Venue is proper pursuant to 735 ILCS § 5/2-101, because the subject properties, 

and the acts from which this cause of action arose, took place in DuPage County, Illinois. 

PARTIES 

7. Plaintiff SHOUB PROPERTIES, LLC is a Delaware limited liability company in 

good standing that has its registered office on the “Shoub Parcel” which is commonly known as 

498 Hillside Avenue, Glen Ellyn, DuPage County, Illinois (Permanent Index No. 05-11-327-

024). 

8. Plaintiffs JONATHAN BRAZIER and ANNE BRAZIER, husband and wife, are 

the owners of the “Brazier Parcel” which is commonly known as 547 Hillside Avenue, Glen 

Ellyn DuPage County, Illinois (Permanent Index No. 05-14-103-008). 

9. BRAZIERS also own the “Phillips Parcel” which is commonly known as 487 

Phillips Avenue, Glen Ellyn, DuPage County, Illinois (Permanent Index No. 05-14-107-001). 

10. The Shoub Parcel, the Brazier Parcel and the Phillips Parcel are all situated within 

1,200 feet of the South Main Parking Lot (defined in Paragraph 12), the 400 Main Parcel 
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(defined in Paragraph 14), the Diocese Property (defined in Paragraph 16) and the Subject 

Property (defined in Paragraph 15). 

11. Plaintiff CITIZENS FOR GLEN ELLYN PRESERVATION is an Illinois not-for-

profit corporation comprised of officers, directors, members, supporters and persons benefitted 

by its services who reside within 1,200 feet of the Subject Property, who view the building 

currently situated at the 400 Main Parcel as historically significant and deserving of preservation, 

and who believe that the historic character of Glen Ellyn, including the South Downtown Area, 

should be preserved or, when redeveloped, redeveloped in the context of Glen Ellyn’s 

traditionally historic and smaller scale buildings that distinguish downtown Glen Ellyn from 

other communities. The Subject Property is adjacent to territory listed on the National Historic 

Register and the core purpose of the not-for-profit is to advance preservation in Glen Ellyn.  

12. Defendant VILLAGE OF GLEN ELLYN is a home rule municipal corporation 

and unit of local government governed by Article VII(a) of the 1970 Illinois Constitution, among 

other laws and regulations, and has its center of government at 535 Duane Street, Glen Ellyn, 

DuPage County, Illinois. The VILLAGE is the owner of the South Main Parking Lot which is 

defined as 410, 418 and 424 North Main Street (Permanent Index Nos. 05-11-327-005, 05-11-

327-016 and 05-11-327-026) and legally described in Exhibit A hereto. 

13. Defendant GSP DEVELOPMENT, LLC is an Illinois limited liability company 

with its principal office at 55 East Monroe Street, Suite 3950, Chicago, Cook County, Illinois 

and, on information and belief arising from Ordinance No. 6640 of the Village of Glen Ellyn, 

GSP has a contractual interest as the prospective purchaser from the VILLAGE of the South 

Main Parking Lot. 
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14. Defendant 400 MAIN LLC is an Illinois limited liability company with its 

principal office at 1111 East Touhy, Suite 230, Des Plaines, Cook County, Illinois and it is the 

owner, since June 28, 2018 (R2018-060774), of the “400 Main Parcel” which is commonly 

known as 400 North Main Street, Glen Ellyn, DuPage County, Illinois (Permanent Index No. 05-

11-327-023). The 400 Main Parcel is legally described as set forth in Exhibit B. 

15. The Subject Property is an assemblage of land comprised of the 400 Main Parcel 

and the South Main Parking Lot. 

16. Defendant R. DANIEL CONLON, is the Bishop of the Roman Catholic Diocese 

of Joliet, not named individually, but rather as Successor Trustee under the provisions of a 

Certain Trust Agreement dated December 31, 1949 and known as the Roman Catholic Diocese 

Trust, is the owner of the “Diocese Property” which is commonly known as 420 Glenwood 

Avenue, Glen Ellyn, DuPage County, Illinois (Permanent Index No. 05-11-327-025 being the 

most relevant of several parcels comprising) among other parcels. The Diocese Property is 

legally described as set forth in Exhibit C, but reference to the Diocese Property is only to the 

parcel identified by the permanent index number ending in -025 . 

17. ST. PETRONILLE PARISH is an unincorporated association with operations on 

the Diocese Property and on adjacent and opposing properties. The DIOCESE TRUST and ST. 

PETRONILLE PARISH depend on the South Main Parking Lot for operations of a church and 

private school directly west of the Project by St. Petronille Parish. 

FACTUAL BACKGROUND 

18. The downtown area of the Village of Glen Ellyn features buildings of historic 

commercial, governmental, religious institutional and residential character.  

19. The territory of Glen Ellyn extending three blocks south of the Union Pacific 

West railroad (to Phillips Avenue) and two blocks east and west of Main Street, respectively to 
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Park Boulevard and Prospect Avenue (referred to herein as the “South Downtown Area”) has the 

following features among others: 

a. The 1950’s-era building that hosted the Giesche’s apparel and shoe store situated 

at 400 North Main Street; 

b. Village Hall on Duane Street; 

c. St. Petronille’s Roman Catholic Church on Hillside Avenue and Glenwood 

Avenue, among other religious institutions; 

d. A collection of one- and two-story buildings situated on the west side of Main 

Street north of the Subject Property and extending to the Union Pacific West 

railroad;  

e. A collection of one- and two-story buildings situated on the east side of Main 

Street north of the Subject Property and extending to the Union Pacific West 

railroad; and 

f. Long standing, quality single family detached residences. 

20. In the South Downtown Area, the development and use of land transitions to 

high-quality, longstanding single family detached residential use. 

21. The VILLAGE has previously engaged in various forms of governmental 

regulation of the South Downtown Area in order to guide the use of land in a fashion that meets 

the regulations imposed by the VILLAGE and others for the benefit of its residents, businesses 

and its visitors, including but not limited to: 

a. The adoption of its 2001 Comprehensive Plan; 

b. The adoption of the VILLAGE’s Zoning Ordinance which includes the adoption 

of the VILLAGE’s Zoning Map; 
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c. The adoption of various other ordinances and regulations which regulate land, 

improvements to land and the use of land;  

d. The adoption of the 2013 Streetscape Plan; 

e. The adoption of the 2009 Downtown Strategic Plan; and 

f. The creation of the Central Business District tax increment financing district 

(adopted via Ordinance Nos. 6002, 6003 and 6004 on February 13, 2012) that 

includes the South Downtown Area.  

22. The South Downtown Area, street parking and public parking in the South Main 

Parking Lot is necessary for land uses including: (a) Village Hall; (b) religious institutions such 

as St. Petronille Roman Catholic Church (and related private school), St. Mark’s Episcopal 

Church (393 Main Street) and Glen Ellyn Bible Church (501 Hillside Avenue); (c) at least seven 

restaurants, many of which offer bar service; (d) multiple family apartment uses throughout the 

South Downtown Area; (e) retail stores including apparel stores, jewelry stores, specialty items 

and wine; (f) two cafes or restaurants that primarily serve morning patrons; and (g) service uses 

such a medical and professional offices, salons, music education and banks. 

23. The South Main Parking Lot was the subject of an easement agreement between 

the VILLAGE and the DIOCESE for the benefit of ST. PETRONILLE (recorded on November 

23, 1982 as Document No. R1982-054495) so that parishoners and other visitors to St. Petronille 

Roman Catholic Church or its private 500-student school could access and park on the South 

Main Parking Lot. 

24. The South Main Parking Lot presently contains drive aisles and parking spaces 

for 122 vehicles. Four (4) of these parking spaces qualify as accessible spaces under the Illinois 
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Accessibility Code, but accessible parking opportunity is woefully inadequate in the South 

Downtown Area. 

25. On or about July 17, 2018, GSP submitted an informal proposal to develop the 

400 Main Parcel and the South Main Parking Lot, all of which territory is referred to herein as 

the “Subject Property,” with a single structure containing multiple family residential units, 

commercial units and parking areas. 

26. On November 12, 2018, and following the adoption of Ordinance No. 6640 

(styled “An Ordinance Authorizing the Approval of a Purchase and Sale Agreement with GSP 

Development, LLC and Terminating an Easement Agreement Concerning the Property 

Commonly Known as the South Main Parking Lot”), the VILLAGE entered into a contract, 

referred to herein as the “Agreement” which is attached as Exhibit D, to sell the South Main 

Parking Lot to GSP in exchange for payment by GSP of Ten and no/100ths Dollars ($10.00). 

27. The Agreement to sell the South Main Parking Lot was contingent on the future 

entry of the VILLAGE and GSP into a redevelopment agreement to pursue and to allow the 

development of the Subject Property as described in Paragraph 25. 

28. The Agreement to sell the South Main Parking Lot is contingent on permitting 

and construction of the development described in Paragraph 25 on a schedule set forth in the 

development agreement approved by Ordinance No. 6671 addressed below and eventual 

issuance by the VILLAGE of a full and final certificate of occupancy for the Project described in 

Paragraph 25 on a date not later than March 31, 2021. 

29. As a result of the contingency in the Agreement, the VILLAGE remains the 

owner of the South Main Parking Lot. 
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30. In Section Two of Ordinance No. 6640, the VILLAGE found that continued use 

and maintenance of the South Main Parking Lot was not in the VILLAGE’S best interests, but it 

made no findings concerning the economics of the Agreement or the project to the VILLAGE or 

its residents, businesses or visitors. 

31. In Section Two of Ordinance No. 6640, the VILLAGE terminated the easement 

agreement (R1982-054495) with the DIOCESE. 

32. In Section Four of Ordinance No. 6640, the VILLAGE purported to repeal any 

ordinances in conflict with Ordinance No. 6640 even though it held no zoning public hearings 

under the provisions of the Illinois Municipal Code applicable to the amendment or repeal of 

ordinances relating to zoning and land use. 

33. On January 28, 2019, the VILLAGE adopted Ordinance No. 6671 (styled “An 

Ordinance Approving a Redevelopment Agreement Between the Village of Glen Ellyn and GSP 

Development, LLC Concerning 400 & 418-424 N. Main Street”). A true and correct copy of 

Ordinance No. 6671 is attached as Exhibit E.  

34. The VILLAGE adopted Ordinance No. 6671 under the belief that it could do so 

under the Tax Increment Allocation Redevelopment Act, 65 ILCS 11-74.4-1 et seq., under 

Article VII, Section 10 and Article VIII of the 1970 Illinois Constitution, and under 65 ILCS 5/8-

1-2.5. 

35. Ordinance No. 6671 purports to approve a redevelopment agreement for the 400 

Main Parcel and the South Main Parking Lot, referred to herein as the “Subject Property,” which 

includes a $1,844,990.00 TIF Parking Incentive and a $1,360,000.00 Additional TIF Incentive 

plus the developer’s right to obtain reimbursements of identified classes of expenses in amounts 

that are yet to be determined. 
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36. Section 5(A) and Section 5(G) of the redevelopment agreement approved by 

Ordinance No. 6671, among other sections, requires GSP and 400 MAIN to comply with the 

Subdivision Regulations Code, the Building Code and all other laws and regulations.  

37. Ordinance No. 6671 purports to provide financing through the use of VILLAGE 

funds for the following described “Project” on the Subject Property:  

a. A structure containing at least five (5) stories that is at least 61 feet tall; 

b. 8,840 square feet of ground floor commercial space; 

c. 107 attached multiple family dwelling units; and 

d. 272 parking spaces in a parking structure that will include 136-139 ground level 

public parking spaces. 

38. Ordinance No. 6671 purports to approve development floor plans that were not in 

existence until more than ten (10) days following the adoption of Ordinance No. 6671. 

39. On January 28, 2019, the VILLAGE adopted Ordinance No. 6672 (styled “An 

Ordinance Granting Approval of a Special Use Permit for a Preliminary Planned Unit 

Development and the Exterior Appearance of a Mixed Use Development Project to be Known as 

Apex 400 and Proposed at the Northwest Corner of Main Street and Hillside Avenue and 

Commonly Known as 418-424 N. Main Street”). A true and correct copy of Ordinance No. 6672 

is attached as Exhibit F. 

40. Ordinance No. 6672 purports to authorize numerous deviations from the Zoning 

Ordinance, including: 

a. Allowance of a structure that is taller than 45 feet; 
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b. Parking spaces that are shorter and narrower than required including parking 

spaces designated as accessible spaces which are not subject to Village zoning 

relief; 

c. Parking drive aisles that are narrower than 25 feet; 

d. Lot coverage of 100% which is in excess of the 65% standard in the Zoning 

Ordinance; 

e. Reduction of the size of an off-street loading space; and 

f. An increase in the emission of light above three (3) footcandles at the lot line to 

allow more than double the brightness. 

41. Ordinance No. 6672 also purports to approve the exterior appearance of the 

development on the Subject Property under the VILLAGE’S Appearance Review Guidelines as 

set forth in Ordinance No. 5508. 

42. Ordinance No. 6672 approved the Project despite its failure to provide sufficient 

amount of parking spaces (public and/or private) inasmuch as: 

a. At least 174 parking spaces are required for the residential units comprised of 

roughly 6 studios, 72 one-bedroom units and 29 two-bedroom units; 

b. At least 36 parking spaces and, possibly, as many as 90 parking spaces are 

necessary for the 8,840 square feet of commercial space in the Project; and 

c. The Project will eliminate the 122 public parking spaces in the South Main 

Parking Lot as well as several street parking spaces.  

43. The Project will entirely occupy the Subject Property from lot line to lot line. 

44. The portions of the Subject Property that have frontage on either Main Street or 

Hillside Avenue are situated in the VILLAGE’S C5A zoning district. 
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45. The portion of the Subject Property that has frontage on Glenwood Avenue is 

situated in the VILLAGE’S C5B zoning district. 

46. At and prior to January 28, 2019, Hillside Avenue was a westbound one-way 

street identified by the VILLAGE as a collector street because it collects traffic from multiple 

areas and neighborhoods and directs it to other areas in town via other larger and smaller streets. 

47. Following approval of the Project, Hillside Avenue will no longer remain a one-

way street inasmuch as the VILLAGE intends to alter 60 to 70 years of traffic patterns and 

convert Hillside Avenue west of Main Street for two-way traffic. 

48. Under Section 10-4-17-1, Section 10-4-17-2 and Section 10-7-2(A) of the Zoning 

Ordinance, the Project is and remains required to obtain approval from the VILLAGE of special 

use permits, including at least a special use permit for a planned unit development, a special use 

permit for a private parking garage, a special use permit for a public parking garage and a special 

use permit for multiple family use.  

49.  Under Section 10-4-17-1 and Section 10-4-17-2 of the Zoning Ordinance, the 

Project is and remains required to meet all of the supplementary regulations contained in Chapter 

5 of the Zoning Ordinance. 

50. Over the objection of dozens of Glen Ellyn businesses and hundreds of residents, 

despite the failure of the Project to meet the requirements of the Zoning Ordinance and 

notwithstanding the failure to provide sufficient parking, the VILLAGE abandoned decades of 

planning and development in the South Downtown Area and approved the special use permit for 

planned unit development without considering deviations from code for which it granted no 

relief and without approving other required special use permits.  
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51. In approving the special use permit for planned unit development, the VILLAGE 

failed in its obligation to place the health, safety and welfare of the community above its 

apparent desire to maximize business development in Glen Ellyn. 

52. The VILLAGE did not follow its own procedures or substantive regulations in 

approving the Project’s special use permit for a planned unit development. 

53. The VILLAGE engaged in a pattern of misinformation concerning the Project, 

including a combination of (a) providing inaccurate and false statements with (b) a reduction in 

the ordinary publicity the VILLAGE provided for other developments under review in town. 

54. Throughout the meetings and hearings concerning the Project, the VILLAGE also 

avoided reference to the scale of the Project at its location and ground elevation and ignored the 

scale of the Project in relation to its surroundings. 

55. The VILLAGE conducted no meeting of the Architectural Review Committee or 

the Historic Preservation Commission concerning the Project.  

56. The VILLAGE held meetings and hearings at which the VILLAGE and GSP as 

well as 400 MAIN presented constantly changing plans and project specifications, leaving no 

single meeting at which residents, including PLAINTIFFS, could appear fully prepared and 

present evidence and make inquiries concerning a clear proposal. 

57. The VILLAGE approved plans that post-dated the Village Board of Trustees vote 

and were not finally revised until February 8, 2019—at least ten (10) days after the approval of 

Ordinance No. 6672. 

58. The VILLAGE approved plans involving studio apartments, convertible units, 

one-bedroom units and two bedroom units with no fixed number of units of any type and 
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deferred the matter of the style and type of units to GSP and 400 MAIN by setting a cap on the 

number of overall units at 107. 

59. At one of the highest grade elevations in the area, the VILLAGE approved the a 

building that is at least 61 feet tall and as tall as 65 feet in places: 

a. Directly across the street from valuable single family detached residences on the 

north line of the Hillside Avenue right of way; 

b. Directly across the street from buildings that are subject to a special height 

restriction in Section10-4-17-1(E)(1) of the Zoning Ordinance that limits 

buildings on the east line of Main Street a height of 45 with three (3) stories; 

c. Directly adjacent to buildings that cannot exceed 45 feet tall; and 

d. In a block where most buildings are one or two stories. 

FACTS RELATED TO PARKING AND TRAFFIC 

60. The VILLAGE abandoned its responsibility to assess the parking demand and 

related impacts of the planned unit development and to either (a) reduce the size of the Project, 

(b) require sufficient parking for the Project as well as sufficient replacement public parking for 

the public spaces within the South Main Parking Lot, or (c) deny approval of the Project. 

61. The VILLAGE’S disregarded public safety downtown and in the immediate 

vicinity of a private school with over 500 students. The Project will lead to significant and 

hazardous changes in the means through which residents utilize Main Street, Hillside Avenue 

and Glenwood Avenue as follows: 

a. Conversion of traffic on the adjacent Hillside Avenue to two-way traffic when it 

has been a one-way thoroughfare since the 1950’s and elimination of some 

Hillside Avenue parking spaces; 
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b. Introduction of conflicting traffic flows from the Project during morning and 

afternoon transportation hours related to St. Petronille’s private school; 

c. Offering egress from two parking decks in an area where stacking will be 

insufficient to allow clearance for westbound traffic on Hillside Avenue;  

d. Allowing delays caused by traffic entering westbound Hillside Avenue traffic 

west of Main Street to cause delays on northbound Main Street and at the 

intersection of Main Street and Hillside Avenue;  

e. Posing such incongruous traffic patterns that residential and business neighbors, 

including members and supporters of CITIZENS, will suffer undue impacts on 

their general welfare and safety; and 

f. Injecting adjacent exits from two parking decks with opposing turn options. 

62. The VILLAGE failed to consider the safety dangers posed by siting the Project 

along a historic school route in an area that already suffers from diminished access to public 

parking. 

63. The VILLAGE failed to consider the impact of the Project on adjacent, opposing 

and nearby residential and commercial land uses and on nearby residential and commercial land 

values. 

64. The VILLAGE failed to consider the impact of the Project on maintenance of the 

Central Business District, the impact on economic development, and the burdens of the Project 

and its impacts on the VILLAGE’S financial resources—all as required by the VILLAGE’S own 

ordinances—at a time when the cost to make up lost parking ranges from $25,000.00-$38,000.00 

per space for structured parking. 
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65. The VILLAGE failed to consider the impact of the Project on three longstanding, 

heavily attended places of assembly for worship and other purposes that are situated across 

various rights of way from the Project. 

66. The VILLAGE failed to consider the impact of the Project on its own efforts to 

construct a parking garage structure east of Main Street and the impact this development has on 

that planning as well as fourth place of assembly for worship and other purposes one block east 

of the Subject Property. 

67. Prior to its approval of the Agreement in 2018, the VILLAGE has acknowledged 

a severe shortfall in available commuter parking. 

68. Prior to its approval of the Agreement in 2018, the VILLAGE understood that 

parking available to businesses and their employees and patrons was severely deficient in the 

central business district. 

69. During the period between 2013 and the present, the VILLAGE has fully 

understood that parking in the central business district is a severe problem because (a) there are 

not enough parking spaces to serve the area and (b) available parking spaces are too remote from 

the central business district and are inefficient without an effective valet program. 

70. Plaintiffs face and will face significant problems particular to the South 

Downtown Area that create added vehicle trips in their neighborhood, cause multiple additional 

interactions between vehicles and pedestrians or cyclists (including children) and generate 

substantial noise and inconvenience, including the following: 

a. The Village does not mandate parking for uses in the C5A zoning district which 

includes the area south of the Union Pacific West railroad along Main Street; 
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b. Public parking on the streets or in grade level parking areas is insufficient to meet 

the practical or commercial demand for parking spaces by uses on the east side of 

Main Street inasmuch as the demand is for roughly 250 parking spaces, none are 

required by code, and only thirty-five (35) parking spaces exist within direct 

proximity to the east side of Main Street; 

c. The absence of efficient parking for uses on the east side of Main Street forces 

people to utilize nine (9) street parking spaces on the west side Main Street, 

twenty-two (22) street parking spaces on Hillside Avenue and roughly twelve (12) 

street parking spaces on Duane Street west of Main Street and the South Main 

Parking Lot which offers 122 grade level parking spaces, but these 165 parking 

spaces have been insufficient for the roughly 300 parking space demand for uses 

on the block containing the Subject Property (excluding demand from the east 

side of Main street and St. Petronille’s demand); 

d. The VILLAGE minimizes curb cuts downtown to consolidate parking into 

common parking lots, but it did not do so in this instance wherein it allowed the 

creation of both a private structured parking garage and a public structured 

parking garage with multiple curb cuts—two of which are within a hazardous and 

prohibited distance of 200 feet from the intersection of an arterial street (Main 

Street) and a collector street (Hillside Avenue); 

e. The VILLAGE authorized the construction of two Hillside Avenue points of 

ingress and egress to and from each structured parking garage area that are a mere 

car length apart, both of which are roughly a mere 100 feet from the intersection 

referenced in subparagraph (d) above, and these points offer multiple opposing 
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and conflicting turn movements into the key vehicular and pedestrian way serving 

not only the 500-student private school to the west but also the residential area to 

the south;  

f. Despite the VILLAGE’S ability to insist on adequate replacement parking for the 

South Main Parking Lot, the VILLAGE actually faces fewer available public 

parking spaces when 400 MAIN and GSP provide 136-139 public parking spaces 

to replace the 122 public parking spaces lost with the South Main Parking Lot 

because the VILLAGE did not require on site parking for the 8,840 square feet of 

commercial space within the Project, require replacement parking for over 20 lot 

street spaces, or require sufficient parking for the occupants of apartments and 

their guests; and 

g. The waiting list for commuter parking spaces has only grown over the years and 

is estimated to be approaching 1,000 persons in 2019, leading to additional traffic 

negotiating the streets south of the Union Pacific West railroad. 

71. The VILLAGE ignored its own 2001 Comprehensive Plan. 

72. The VILLAGE ignored its own 2009 Downtown Strategic Plan. 

ACCESSIBILITY VIOLATIONS 

73. The VILLAGE failed to evaluate the requirements for granting a special use as set 

forth in Section 10-10-14(E) of the Zoning Ordinance.  

74. The VILLAGE failed to evaluate the requirements for granting a special use as set 

forth in Section 10-7-7 and Section 10-7-9 of the Zoning Ordinance. 
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75. The public structured parking garage is a public facility under Section 3 of the 

Environmental Barriers Act and Section 400.210 of the Illinois Accessibility Code (71 IL 

Admin. Code Sec. 400.210).  

76. The private structured parking garage is a public facility under Section 3 of the 

Environmental Barriers Act and Section 400.210 of the Illinois Accessibility Code (71 IL 

Admin. Code Sec. 400.210). 

77. Section 502.3 of the Illinois Accessibility Code provides: “502.3 Access Aisle. 

Access aisles serving parking spaces shall comply with 502.3. Access aisles shall adjoin an 

accessible route. Two parking spaces shall be permitted to share a common access aisle.” 

78. Section 400.310(c)(1) of the Illinois Accessibility Code requires five (5) parking 

spaces for the 101-150 parking spaces in each parking facility noted in Paragraphs 75-76. 

79. The VILLAGE authorized illegal deviations from the laws of the State of Illinois 

and the regulations of the Illinois Capital Development Board by: 

a. Approving purportedly accessible parking stalls in the public structured parking 

garage and in the private structured parking garage with access aisles that lead 

only to an interior wall at the head of the space or connect only to a drive aisle 

(which cannot overlap the accessible route); 

b. Approving two distinct parking facilities, with the private structured garage 

offering between 101 and 150 parking spaces but only providing for three of the 

five required accessible parking spaces in violation of Section 400.310(c)(1) of 

the Illinois Accessibility Code; 
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c. The only accessible aisle in the private parking structure that leads to an 

accessible route does not lead to the shortest accessible route to an accessible 

entrance to the apartments in violation of Section 400.310(c)(2); and 

d. The accessible aisles for four of the accessible spaces in the public structured 

parking deck lead only to an area obstructed by building walls from the view of 

incoming Main Street drivers and that is within nine (9) feet of the Main Street 

two-directional ingress and egress point. 

80. Adjustments to the requirements of the Illinois Environmental Barriers Act and 

the Illinois Accessibility Code, as well as their federal counterparts, are not within the 

VILLAGE’S regulatory home rule authority. 

THE COMPREHENSIVE PLAN 

81. In 2001, the Village adopted a Comprehensive Plan (the “Plan”) which provides a 

long-range vision for physical improvement and development in the Village. The Plan provides 

recommendations related to land use, transportation, community facilities and public facilities. 

True and accurate reproductions of pages of the 2001 Comprehensive Plan are attached hereto as 

Exhibit G. 

82. Under “Community Appearance and Character,” the Plan identifies the Goal as: 

“An attractive and distinctive community image that builds upon and enhances Glen Ellyn’s 

traditional qualities and characteristics, and distinguishes it from surrounding communities.” 

83. To achieve that Goal, the Plan identifies several objectives, the first two of which 

are to “maintain and enhance the Village’s ‘small town’ atmosphere and character” as well as 

“the attractive tree-lined streets, pedestrian scale and other distinguishing qualities of Glen 

Ellyn’s existing residential neighborhoods.” 
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84. The Plan identifies downtown Glen Ellyn as one of three “target” areas, the other 

two being Roosevelt Road and the Five Corners or Stacy’s Corners area. 

85. Downtown Glen Ellyn is comprised of territory north and south of the Union 

Pacific West railroad which, as a result of the Plan’s prerogatives, is zoned C5A or C5B. 

86. The future vision statement in the Plan provides an intended retrospective 

(adopted from the end of the Plan’s operative time frame) which states, “Glen Ellyn’s historic 

Downtown has been enhanced as an active, pedestrian-oriented area containing an exciting mix 

of shopping, entertainment, public and residential uses. While Downtown continues to be small 

and compact and its traditional scale and character have been preserved, the mix of stores and 

the variety of businesses have been expanded and parking conditions have been improved.” 

[emphasis added] 

87. The Plan provides that “The Village should promote the provision of adequate 

parking for all activity centers. Opportunities for shared parking facilities should be promoted to 

minimize the overall number of spaces that need to be provided and maximize the use of 

facilities that are developed.” 

88. The Plan also states: “A carefully designed and appropriately scaled structure 

could provide necessary parking for commercial uses and have ground floor retail or service 

space to provide an attractive streetscape.” 

89. Due to the importance of parking in the South Downtown Area, the VILLAGE 

acquired the land that eventually became the South Main Parking Lot and spent significant sums 

engaging in efforts to remediate, but not fully resolve, soil contamination when it created a 

public parking area and a public space for the Glen Ellyn clock garden. 
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90. The South Main Parking Lot is critical to the South Downtown Area and SHOUB 

PROPERTIES experiences near daily instances of unauthorized parking in its private lot as a 

result of the lack of parking. 

91. The VILLAGE continued to operate, maintain and repair the South Main Parking 

Lot for at least four decades so that parking was available to businesses in the South Downtown 

Area and for those who patronized these businesses, so that public events such as a farmers’ 

market and holiday gatherings could be held downtown to draw the community together and so 

that the South Main Parking Lot remained available as a public resource. 

FACTS RELATED TO HISTORIC PRESERVATION OF THE GIESCHE BUILDING 

92. The VILLAGE is a Certified Local Government under the Certified Local 

Government Program operated by the Illinois State Historic Preservation Office within the 

Illinois Department of Natural Resources.  

93. The Certified Local Government Program recognizes the VILLAGE as a local 

government that has established effective historic preservation programs that meet criteria 

established by the United States Secretary of the Interior (under the National Historic 

Preservation Act of 1966) and the State of Illinois.  

94. The VILLAGE created and empowered the Historic Preservation Commission of 

the Village of Glen Ellyn in Title 2, Chapter 13 of the Code of Ordinances, Section 2-13-2(A), 

and assigned it the following powers and duties, among others, under Section 2-13-2(D): 

a. To conduct an ongoing survey of the Village for the purpose of identifying those 

areas, districts, places, buildings, structures, works of art and other objects of 

historic or architectural significance; 

Document received on 4/5/19 10:23 AM  Document accepted on 04/05/2019 14:08:23 # 4498055/170431198745



23 
 

b. To advise and assist owners or prospective owners of designated or potential 

landmarks or structures in landmark districts on technical and financial aspects of 

preservation, renovation and rehabilitation and to establish standards and 

guidelines therefor; 

c. To make recommendations to the Village Board concerning means to preserve, 

protect, enhance, rehabilitate and perpetuate landmarks and structures in landmark 

districts; 

d. To assume whatever responsibility and duties may be assigned to it by the State 

under certified local government provisions of the National Historic 

Preservation Act of 1966, as amended; 

e. To advise any Village department or agency concerning the effect of its actions, 

programs, capital improvements or activities on designated or potential 

landmarks; and 

f. To exercise any other power or authority necessary or appropriate to carry out the 

purpose of these provisions. 

95. The VILLAGE’S “Glen Ellyn Downtown South Historic District,” recognized by 

the State of Illinois on July 24, 2013 and by the National Register of Historic Places on 

September 18, 2013, extends along Main Street from Duane Street south to Hillside Avenue. 

Among other areas. 

96. The certification from the State Office of Historic Preservation to the National 

Register of Historic Places, at 24, notes: “South of the railroad, Geische Shoes built a modem, 

freestanding commercial building at the northwest corner of Main Street and Hillside Avenue in 

1961.” 
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97. The Downtown Strategic Plan, at 4.2, states: “Giesche Shoes” is a modern retail 

store that was built in 1973 at the northwest corner of Main Street and Hillside Avenue.  The 

building is one story and does not fit in with the typical historic character of Downtown Glen 

Ellyn’s commercial district; however, the building represents a specific commercial era with 

some typical modern details and landscaping, that – if well-maintained – the building can 

continue to be an asset to the Downtown.”  

98. On information and belief, arising from the Milton Township Assessor’s Office 

website and results of inquiry, the Downtown Strategic Plan is incorrect as to the date and style 

of construction of the Giesche building. 1973 is the year of additional work on an existing 

building, but not of the initial work (in 1961) to construct the original building. 

99. The Giesche building was constructed in 1961 and it is now at least 57 years old. 

100. In the Giesche building, the 400 Main Parcel hosts a building of historic 

significance that meets at least the following criteria under Section 2-13-3(A) for designation as 

a Glen Ellyn landmark: 

a. The building is at least 50 years old and (1) it has value as an example of the 

architectural, economic, and historic heritage of Glen Ellyn; 

b. The building has certain distinguishing characteristics of architecture and is 

inherently valuable for the study of the post-war time period during which non-

chain businesses anchored a gateway into downtown while other larger stores and 

chain stores were relocating to perimeter areas or other commercial areas; 

c. Giesche Shoes contributed to the architectural, cultural, economic and social 

fabric and development of Glen Ellyn from 1961 until 2013 or 2014; 
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d. Between 1961 and the present, when the population of Glen Ellyn grew 

substantially, the building was at the gateway to downtown offering a distinctive 

physical appearance and it has become an established and familiar visual feature 

of downtown Glen Ellyn directly adjacent to the Glen Ellyn Downtown South 

Historic District; 

e. Designation of the Giesche building may extend throughout the interior and 

exterior of the building under Section 2-13-3(A)(2) because it is not a residential 

building. 

101. Section 11-2-2 of the VILLAGE’S Subdivision Regulations Code defines a 

“major subdivision” as “[a]ll subdivisions not classified as minor subdivisions, two-lot 

subdivisions, land transfers or lot consolidations including, but not limited to, subdivisions 

resulting in the creation of five or more lots.” 

102. The Project will be constructed on the 400 Main Parcel (one subdivided lot) and 

the South Main Parking Lot (three subdivided parcels). 

103. The Project contemplates a lot consolidation and is a major subdivision as defined 

in Section 11-2-2. 

104. Section 11-3-4(A)(10) of the Subdivision Regulations indicates that a historic 

resources survey may be required in accordance with state and federal law or upon request of the 

Director of Planning and Development. 

105. At no time has the VILLAGE issued notice to neighbors concerning any proposed 

major subdivision for the Project or involving the Subject Property to owners within 250 feet of 

the Subject Property. 
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106. The VILLAGE is required by Illinois law and Title 11 of the Code of Ordinances 

to process an application for major subdivision prior to any site work pursuant to the Agreement 

approved by Ordinance No. 6640 or the matters approved within the January 28, 2019 Ordinance 

Nos. 6671 and 6672. 

107. Due to the application of the Subdivision Regulations, 400 MAIN must engage in 

consultation concerning the historic benefits of the Giesche building on the 400 Main Parcel. 

108. The VILLAGE is expending as much as $800,000.00 in public funds for the 

benefit of the Project and is required to consider the historic importance of the Giesche building 

to the VILLAGE, its residents, its visitors and others. 

109. Manhard Consulting is the civil engineering firm retained by the developers of the 

Project on the Subject Property. 

110. Following initiation on June 21, 2018 by Manhard Consulting of consultation 

with the Illinois State Historic Preservation Office about historic preservation of the Giesche 

building, the Illinois State Historic Preservation Office viewed the Project as creating an adverse 

effect on a historic resource under the Illinois State Agency Historic Resources Preservation Act, 

20 ILCS 3420/1 et seq. 

111. On August 24, 2018, the Illinois State Historic Preservation Office within the 

Illinois Department of Natural Resources deemed the Giesche building to be a building of 

historical importance and that the State required further consultation on the matter of 

demolishing the Giesche building at all or in relation to the Project, noting: “Please note that the 

building must not be demolished prior to the resolution of the disposition of this historic 

property.” 
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112. At no time during the consideration of the Project did the VILLAGE consult the 

State concerning the historic nature of the Giesche building or its eligibility for preservation. 

113. On January 17, 2019, the Historic Preservation Committee of the Village of Glen 

Ellyn unanimously adopted the following resolution on a 7-0 vote: 

It is hereby resolved that in order to faithfully carry out the duties entrusted to the 

Historic Preservation Commission, by the Village Board of Glen Ellyn, and as written in 

the Glen Ellyn Municipal Code under the above noted sections of the code, that the 

following recommendations be made to protect the integrity and the character of the 

existing Glen Ellyn Downtown, National Register Historic District, from the intrusion of 

any such developments that do not conform to the 2001-Glen Ellyn Comprehensive Plan, 

the 2009-Glen Ellyn Downtown Strategic Plan, and the current Glen Ellyn Zoning Code 

regarding size and character: That any such new developments outside the documented 

plans and codes created by several Village of Glen Ellyn Board of Trustees and its 

citizens, that were designed to promote and preserve the distinct and unique character of 

the Downtown Business District, as well as provide for both business and residential 

expansion for the benefit of the Village, and to promote cultural heritage tourism, not be 

implemented in areas that abut said National Register Historic Districts.  

114. Prior to the adoption of this resolution Neither 400 Main nor GSP consulted with 

the State prior to February 26, 2019 about the historical significance of the Giesche building and 

neither consulted with the Historic Preservation Commission concerning the impact of the 

Project on the existing Glen Ellyn Downtown, National Register Historic District. 

115. In the absence of consideration of the historic resource in the Giesche building, 

the VILLAGE not only violated its Subdivision Regulations and its obligations as a local 

government funding a project that impacts a historic resource, but the VILLAGE also failed to 

evaluate whether the plan for the Project provides for the integrated and harmonious design of 

buildings and facilities as may be necessary to make the project attractive and efficient from the 

standpoint of the adjoining and surrounding existing or potential development as required in 

Section 10-7-9(B)(2) of the Zoning Ordinance. 
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116. GSP and 400 MAIN’S failure to respond to the Illinois State Historic Preservation 

Office within the Illinois Department of Natural Resources violates the Section 5(B) and Section 

5(G) of the redevelopment agreement approved in Ordinance No. 6671, violates the Subdivision 

Regulations Code and violates applicable state law inasmuch as the VILLAGE cannot simply 

shun its obligations to engage in consultation with the Illinois State Historic Preservation Office. 

EXISTING LAND USE OF THE SUBJECT PROPERTY AND SOUTH DOWNTOWN 

117. Currently, and dating back well in advance of the adoption of the 2001 

Comprehensive Plan, the Subject Property has hosted a public parking lot on the South Main 

Parking Lot that has existed since at least 1982 and a retail building on the 400 Main Parcel that 

was initially constructed in 1961 and enlarged in 1973.  

118. Appropriate commercial land use remains viable in the South Downtown Area. 

119. At no time since 1982, and at no time since the adoption of the 2001 

Comprehensive Plan, has there been any new development of multiple family housing in the 

South Downtown Area. 

120. At all times since 1982, and since the adoption of the 2001 Comprehensive Plan, 

the mix of single family residential use, multiple family residential use, institutional use and 

commercial use has remained consistent in the South Downtown Area.  

121. On information and belief arising from the easement agreement with the 

DIOCESE, the VILLAGE acquired, maintained and repaired the South Main Parking Lot 

because doing so was beneficial to the VILLAGE, its residents, its businesses and visitors. 

122. The VILLAGE’S efforts to partially remediate the site led to a “no further 

remediation” (“NFR”) letter from the Illinois Environmental Protection Agency, but on 

information and belief the South Main Parking Lot still contains contamination below the ground 

surface. 
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EXISTING ZONING AND THE C5A AND C5B REGULATIONS 

123. Pursuant to Section 10-1-2 of the Village’s Zoning Ordinance, the purpose of the 

zoning code is to protect and promote the public health, safety, morals, comfort and general 

welfare, and accomplishes its purpose by seeking, inter alia: 

A. To establish adequate standards for the provision of light, air and open 

spaces. 

 

B. To zone all properties with a view to conserving the value of buildings and 

land and encouraging the most appropriate use of land throughout the 

village. 

 

C. To lessen congestion on the public streets, and to facilitate the provision of 

adequate transportation, and of other public requirements and services 

such as water, sewerage, schools and parks. 

 

D. To avoid hazards to persons and damage to property from inappropriate 

development of lands and provide for adequate drainage, curbing of 

erosion and reduction of flood damage. 

 

E. To avoid undue concentration of population and to prevent the 

overcrowding of land, thereby ensuring proper living and working 

conditions and preventing the development of blight and slums. 

 

F. To foster a more rational pattern of relationship between residential, 

business, commercial and industrial uses for the mutual benefit of all. 

 

G. To provide for and preserve appropriate open space. 

 

H. To protect residential, business, commercial and industrial areas alike 

from harmful encroachment by incompatible uses, and to ensure that land 

allocated to a class of uses shall not be usurped by other inappropriate 

uses. 

 

I. To isolate or control the location of unavoidable nuisance producing uses. 

 

J. To facilitate the preservation of sites, areas and structures of historical, 

architectural and aesthetic importance… 
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K. To implement the objectives of the village comprehensive plan, as well as 

protect all appropriate existing structures and uses. (Ord. 3617, 5-8- 1989, 

eff. 6-1-1989) [emphasis added to all above 

 

124. Section 10-3-1(O) of the Zoning Ordinance provides: 

C5 Central Business District: The C5 district constitutes the historic business area of the 

Village. The C5 district is comprised of two separate and distinct subdistricts: the C5A 

Central Retail Core and the C5B Central Service. A principal purpose of this district is to 

maintain and protect the primary retail core of the "downtown", generally bounded by 

Pennsylvania, Forest, Hillside and Glenwood (C5A subdistrict). This compact area 

should be intensely developed and oriented to pedestrian shopping. Outside this retail 

core area, the remainder of the C5 district (C5B subdistrict) is intended to accommodate 

necessary service uses and consolidated parking, while allowing for the gradual and 

planned expansion of the retail core. Within the C5 district, all unimproved land or 

additions to existing structures which increase the square footage of a structure that is 

4,000 square feet or greater, or increase a structure any size by more than 25 percent must 

be developed as a planned development, composed of permitted and/or special uses in the 

C5 district, and meeting all applicable requirements of the "planned unit development 

regulations" and "administrative procedures" herein; 

 

125. Most of the Subject Property lies in the C5A district, but its westerly extension to 

Glenwood Avenue is in the C5B district. 

126. Section 10-4-17-1(A)(12) identifies the following as a permitted use in the C5A 

zoning district: “Dwelling units: above the ground floor, but only where commercial uses are 

located on the ground floor.” 

127. There is no permitted or special use authorized in the C5A zoning district for 

dwelling units above a ground floor that does not host commercial uses.  

128. The Project includes dozens of units that are not above commercial uses.  

129. There is no permitted or special use authorized in the C5A zoning district for 

dwelling units above a ground floor not occupied by commercial uses. 

130. Section 10-4-17-1(B)(36) identifies the following as a special use in the C5A 

zoning district: “Public or private garage and parking lot.” 

131. The Zoning Ordinance defines the different types of garages in Section 10-2-2: 
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a. GARAGE, PRIVATE: A detached accessory building or portion of a principal 

building used or occupied for the parking or temporary storage of household 

goods, automobiles, travel trailers and/or boats of the occupants of the premises 

and wherein:  

(A) Not more than one space is rented for parking to persons not resident on the 

premises; and  

(B) No more than one commercial vehicle per dwelling unit is parked or stored.  

b. GARAGE, PUBLIC: A principal building or accessory building other than a 

private garage, used or occupied for parking or temporary storage of vehicle and 

in which no other service shall be provided for remuneration. 

132. The public parking garage use will provide parking for 136-139 passenger 

automobiles of persons who are not patrons, occupants or employees of the Project or any owner 

of part of the Project. The distinct private parking garage will provide roughly 140 parking 

spaces for the residential use. In the C5A district, a special use for a public garage and a special 

use for a private garage are required for these two garages under Section 10-4-17-1(B)(36). 

133. The VILLAGE did not approve a special use for a public garage or a special use 

for a private garage in the C5A district. 

134. Section 10-4-17-2(B)(14) identifies the following as a special use in the C5B 

zoning district: “Dwellings: single-family attached (provided that no more than six units are 

attached), single-family detached, two-family and multi-family.” 

135. The VILLAGE did not approve a special use under Section 10-4-17-2(B)(14) in 

the C5B district. 
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136. Section 10-4-17-2(B)(26) identifies the following as a special use in the C5B 

zoning district: “Public or private garage and parking lot.” 

137. The VILLAGE did not approve a special use for a public garage or a special use 

for a private garage in the C5B district under Section 10-4-17-2(B)(26). 

138. Section 10-4-17-1(B) and Section 10-4-17-2(B) both provide that “No 

enumerated special use shall be considered to be an accessory use to any other permitted or 

special use, and a separate permit shall be required for each separate special use.” 

139. Section 10-3-2(I) of the Zoning Ordinance states, in part, as follows: “Every 

building or structure erected subsequent to the adoption of this title shall be built and maintained 

upon a zoning lot conforming to the bulk requirements of the zoning district in which the 

property is located….” 

140. Section 10-7-1(A) contains the purpose of the planned unit development 

mechanism: 

It is the policy of the Village to promote progressive development of land and 

construction thereon by encouraging more creative and imaginative design for land 

developments than is possible under the more conventional zoning regulations by 

allowing planned unit developments as a particular type of special use within each zoning 

district. The planned unit development provisions are intended to allow more efficient 

use of land and thus result in more economical land development. Further, the planned 

unit development provisions allow greater design flexibility than is normally permitted 

by the district regulations, thereby encouraging more rational utilization of the 

topographic and natural characteristics of the property as a means of promoting 

preservation of natural site qualities, better urban amenities, more open space and a 

higher quality project; 

 

141. Section 10-7-1(B) recites the permissible objectives of a planned unit 

development: 

The following objectives may be obtained through the use of the planned unit 

development procedure:  
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1. To permit a maximum choice in the types of environment available to the public by 

allowing a variety of housing and/or commercial uses in a single development and 

permitting a flexible application of the individual district regulations for each use;  

 

2. To promote a more useful pattern of open space and recreation areas and, if permitted 

as part of the project, more convenience in the location of commercial uses serving 

nearby residential areas;  

 

3. To encourage a development pattern which preserves and utilizes natural topography 

and geological features, scenic vistas, trees and other vegetation, and prevents the 

disruption of natural drainage pattern;  

 

4. To facilitate a development pattern more in harmony with the objectives of the 

Comprehensive Plan for land use, transportation facilities and community facilities; 

 

142. Section 10-7-1(C) provides that a planned unit development “should provide 

amenities not otherwise required by law and establish facilities and open space greater than the 

minimums required by law.” 

143. Section 10-7-1(D) provides: “The planned unit development may also provide for 

a greater population density in undeveloped areas than that reflected by the present zoning 

restrictions, provided the developer demonstrates that any increment of public cost attributable to 

increased densities will be compensated for by the private amenities and public benefits to be 

achieved by the planned unit development.” 

144. Section 10-7-2(B) of the Zoning Ordinance requires: “All planned unit 

developments shall be consistent with the current Glen Ellyn Comprehensive Plan and all 

approved supplemental reports.”  

145. All deviations approved within the special use permit for a planned unit 

development must have been specifically identified in the plans and application materials, must 

be independently noticed, reviewed and evaluated and must be fully justified. (Zoning 

Ordinance, Sec. 10-7-2(D)) 
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146. Since the Project does not involve continuation of a then-existing commercial 

development neither GSP nor 400 MAIN were eligible to receive waivers of standards applicable 

to the review and evaluation of the Project. (Zoning Ordinance, Sec. 10-7-2(E)) 

147. Section 10-7-3 of the Zoning Ordinance mandates that “The site of the planned 

unit development shall be under single ownership and/or unified control and shall have an area 

conforming to the specific requirements set forth in the individual district regulations.” 

148. GSP owns the 400 Main Parcel. 

149. The VILLAGE owns the remainder of the Subject Property which is the South 

Main Parking Lot. 

150. GSP will not own the remainder of the Subject Property (the South Main Parking 

Lot ) until the satisfaction of several contingencies that involve substantial control reposed in the 

VILLAGE which remains the owner of more than half of the Subject Property. 

151. The Subject Property is not now and has not been under single ownership or 

control. 

152. Section 10-7-7 identifies a series of non-exhaustive factors the VILLAGE must 

consider in determining whether to approve a special use permit for a planned unit development: 

(A) Factors affecting the community as a whole, including:  

1. Uses or use;  

2. Intensity of use;  

3. Traffic; and  

4. Noise and odors;  

(B) Factors affecting the neighborhood:  

1. Heights;  
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2. Front, side and rear yard definitions and uses where they occur at the 

development periphery;  

(C) Factors affecting the development itself:  

1. Bulk;  

2. Gross residential, commercial, and/or industrial building areas;  

3. Area ratios and the designation of the land surfaces to which they apply;  

4. Spaces between buildings;  

5. Common open areas and/or recreational facilities;  

6. Width of streets in the development;  

7. Setbacks of buildings from streets within the development;  

8. Off street parking and loading facilities compared to the standards for such 

facilities contained in this title;  

(D) Factors affecting the development procedures:  

1. The order in which development will proceed in complex multiuse 

developments;  

2. The time required to complete the development and its various stages or phases, 

if any;  

3. Streets, lighting, parking or other improvements being performed by the Village, 

which in any way affect the development. 

153. The VILLAGE acted arbitrarily and capriciously in approving the special use for 

planned unit development and approving exterior appearance review under the Section 10-7-7 

factors set forth in Paragraph 152, particularly but not exclusively as follows: 
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a. Under (A)(1), the uses are presently illegal inasmuch as independent special uses 

are required for the multiple family component, the public parking garage and the 

private parking garage and no permitted or special use authorizes multiple family 

that is not above a commercial unit; 

b. Under (A)(2), (i) the intensity of use is so far in excess of what is permitted that 

the VILLAGE strangely ends up using millions in property value and increment 

funds to pay GSP and 400 MAIN to reduce available parking in the South 

Downtown Area, (ii) the Project’s 3.4 floor area ratio leads is nearly ten times the 

current block floor area ratio of 0.38, (iii) if one excludes surface parking from the 

calculation the Project will increase the blocks floor area ration from 0.74 to 2.10, 

(iii) parking for the residential component of the Project is insufficient and will 

diminish available parking in the public garage or on the streets, (iv) the voluntary 

nature of parking provided does not in any way justify an increase in allowable lot 

coverage from 50% to  100%, and (v) the absence of yards and setbacks at key 

locations not only eliminates open space but it creates hazards to those who use 

parking spaces near the entrances, including accessible parking spaces; 

c. Under (A)(3), traffic in the area will (i) increase because the VILLAGE has 

admitted a proposed civic center parking deck will be insufficient to provide 

parking needed for the South Downtown Area and because the Project actually 

causes a loss of existing public parking opportunity in downtown Glen Ellyn 

while setting aside 140 publicly-funded parking spaces as the only true, privately-

owned residential spaces in the South Downtown Area other than those which 

exist north of Hillside Avenue; (ii) become more hazardous at the points of 
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ingress and egress from the two distinct garages onto public streets; (iii) become 

more congested due to the inadequacy of parking opportunity and the excess 

vehicular trips that result from valet operations or simply the constant searching 

for parking that does not exist; (iv) the VILLAGE will need to alter regulations 

concerning directional flow, street parking, and other matters along Hillside 

Avenue (a collector street) near Main Street (an arterial street); and (v) the 

opposing turn movements from the adjacent north exit ramps along a school route 

pose a risk to driver, cyclists and pedestrians; 

d. Under (A)(4), the added congestion and intensity for a development in a 

transitional neighborhood will become as noisy as the midblock areas of Main 

Street on many days;  

e. Under (B)(1), (i) there is no single building that remotely approaches 65 feet 

anywhere in the South Downtown Area, (ii) the elevation at grade is already far 

higher than areas of downtown north of the Subject Property, (iii) and the height 

of the building combines with its monotony and uninterrupted stretches of nearly 

200 feet on the south and nearly 390 feet on the east and west to create the 

appearance of a football field on its side, (iv) while the four-story office building 

on Duane Street northwest of the Subject Property is tall, the Village required the 

fourth floor to be stepped back from Duane Street, yet no consideration was given 

to the placement of the full mass of the fourth and fifth floors of the Project on the 

Hillside Avenue and Main Street frontages, and (v) the mass and height has no 

relationship whatsoever to the Glen Ellyn Downtown National Register Historic 

District;  
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f. Under (B)(2), there zero definition or yards where required in the C5A and C5B 

zoning districts where the Project periphery meets land capable for residential use 

under the Zoning Ordinance;  

g. Under (C)(1), bulk has been addressed above, but the Village’s shunning of 

architectural review and turning it into a matter of expedient favorites rather than 

proper architectural and structural design review leaves the VILLAGE and 

Plaintiffs, and thousands of others with a building that is monotonous, bereft of 

character resembling any tie to downtown Glen Ellyn and offensive to the small, 

cozy atmosphere intended for Glen Ellyn since the initial 1923 zoning ordinance 

when no single property boasts a white box environment with just shy of 9,000 

square feet and no project on Main Street features a floor area ratio of 3.4; 

h. Under (C)(2), gross residential and commercial areas are ridiculously out of scale 

with anything in the South Downtown Area, commercial, and/or industrial 

building areas;  

i. Under (C)(3), the 100% lot coverage ignores the destruction of the clock park (a 

public gathering area), the reduction of sunlight on Main Street and on the Shoub 

Parcel, among others, by roughly 40 minutes due to the height above four stories 

or 45 feet and the failure of a project offering 107 apartments to provide a single 

outdoor amenity that serves the public moreso than the developer; 

j. Under (C)(4), (i) the development is lot line to lot line unless the Village proceeds 

with a suspect, if not illegal, attempt to convey C5B property north of the South 

Main Street Parking Lot that is the subject of Ordinance No. 6640 through a 

clause in a redevelopment agreement approved by Ordinance No. 6671 that was 
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not approved as a contract for sale public land or relating to the vacation of an 

alley; and (ii) abutting land is zoned for residential use but the VILLAGE did not 

require 20-foot yards and screening where needed; 

k. Under (C)(5), there are simply no common open areas and/or recreational 

facilities available to the public (there is a rooftop pool that will remain a noise 

concern to people in the area);  

l. Under (C)(6) and (C)(7), there are no streets in the development, but the 

development is reducing the population that will be able to use Main Street or 

Hillside Avenue to park; 

m. Under (C)(8), off-street parking utterly fails to meet practical or commercial 

standards and the Project even fails the VILLAGE’S goal of increasing the 

number of publicly available parking spaces in the South Downtown Area (what 

the Village bills as a gain of 15-17 spaces is actually a loss of 40 or more spaces, 

or spaces sufficient to serve 10,000 or more square feet of commercial space); (ii) 

the loading facility is noncompliant and calls for a backing motion cutting off at 

least three of the four drive aisles inside the public parking garage; (iii) the 

deficient loading zone will be adjacent to a 24 foot wide drive aisle that 

incorporates a public pedestrian way within its width; (iv) the VILLAGE has not 

enforced the regulations of the Illinois Capital Development Board concerning the 

number of accessible parking spaces, prohibiting a drive aisle that incorporates an 

accessible routes and requires access to accessible routes from accessible aisles; 

and (v) adding to the further inefficiencies and disincentives to use the garage, the 
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parking spaces are too narrow and designed allow drive aisles that are also too 

narrow for the width of the spaces; 

n. Under (D), there can be no understating the substantial risk of the VILLAGE 

holding reversionary title to the South Main Street Parking Lot and having no 

choice but to take title to finish incomplete work. 

154. Section 10-7-9 provides the standards for a special use for planned unit 

development in the C5A and C5B zoning districts: 

(A) Allowable uses: Within the C2 through C6 and I1 zoning districts, uses within 

commercial, office, and/or industrial planned developments may only include any of 

the permitted or special uses allowed in the district in which the planned development 

is located;  

 

(B) Arrangement of commercial and industrial uses:  

 

1. Commercial and industrial buildings and establishments shall be planned as groups 

having common parking areas and common ingress and egress points in order to 

reduce the number of potential accident locations at intersections with thoroughfares. 

Planting screens or fences shall be provided on the sides of the development abutting 

areas occupied or likely to be occupied by residences;  

 

2. The plan of the project shall provide for the integrated and harmonious design of 

buildings, and for adequate and properly arranged facilities for internal traffic 

circulation, landscaping and such other features and facilities as may be necessary to 

make the project attractive and efficient from the standpoint of the adjoining and 

surrounding existing or potential development;  

 

(C) Designated open areas: [not applicable due to C5 zoning] 

 

(D) Intensity of use: The coverage of all principal and accessory buildings and structures 

shall not exceed 50 percent of the lot area, except that the percentage of coverage 

may be increased two percent for each ten percent of required off street parking 

which is located either below grade or in a parking structure, up to a maximum lot 

coverage of 65 percent. 

 

155. None of the parking in the Project is “required off street parking” because the 

VILLAGE does not require any parking for any use in the C5A zoning district and the parking to 

be constructed by 400 MAIN and GSP is voluntary. 
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156. As a result of there being no required parking in the Project, the Project cannot 

exceed fifty-percent (50%) lot coverage; but the VILLAGE nevertheless falsely characterized 

voluntary parking provided to not only increase the code standard to 65% lot coverage but also to 

cause an increase in height of one story above the code maximum and an increase in maximum 

height to one that is at least sixteen (16) feet, and as many as twenty (20) feet, above the 

maximum height allowed. 

157. Section 10-10-14(E) provides that “The Plan Commission shall not recommend 

that a special use be granted nor shall the Village Board grant a special use, unless it shall find, 

based upon the evidence presented to the Plan Commission in each specific case, that the special 

use (a) will be harmonious with and in accordance with the general objectives, or within a 

specific objective of the Comprehensive Plan and/or this title; (b) will be designed, constructed, 

operated, and maintained so as to be harmonious and appropriate in appearance with the existing 

or intended character of the general vicinity and that such use will not change the essential 

character of the same area; (c) will not be hazardous or disturbing to existing or future 

neighborhood uses; (d) will be served adequately by essential public facilities and services such 

as highways, streets, police and fire protection, drainage structures, refuse disposal, water, 

sewers and schools, or that the persons or agencies responsible for the establishment of the 

proposed use shall be able to provide adequately any such services; (e) will not create excessive 

additional requirements at public cost for public facilities and services, and will not be 

detrimental to the economic welfare of the Village; (f) will not involve uses, activities, processes, 

materials, equipment and/or conditions of operation that will be detrimental to any persons, 

property or the general welfare by reason of excessive production of traffic, noise, smoke, fumes, 

glare or odors; (g) will have vehicular approaches to the property, which shall be so designed as 
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not to create an undue interference with traffic on surrounding public streets or roads; (h) will not 

increase the potential for flood damage to adjacent property or require additional public expense 

for flood protection, rescue or relief; and (i) will not result in destruction, loss or damage of 

natural, scenic or historic features of major importance to the community. 

158. The Project contemplates a single building situated on a single zoning lot which 

remains assigned the C5A zoning classification for all portions with frontage on either Main 

Street or Hillside Avenue and the C5B zoning classification for the portion with frontage on 

Glenwood Avenue. 

159. Under Section 10-4-17-2(D)(1)(d), and as applicable to the portion of the Subject 

Property in the C5B zoning district, “[a] minimum side yard of 20 feet shall be required if the 

side yard is located adjacent to a lot which is zoned for residential use” and “[t]he required side 

yard shall be landscaped to provide a visual buffer between the two uses.”  

160. The portion of the Subject Property with frontage on Glenwood Avenue has a 

north side yard and a south side yard abutting land that is in the C5B zoning district and Section 

10-4-17-1(B) authorizes residential use on the abutting land subject to obtaining a special use 

permit. 

161. The Project does not provide for a 20-foot north side yard within the C5B portion 

of the Subject Property. 

162. The Project does not provide for a 20-foot south side yard within the C5B portion 

of the Subject Property. 

163. Under Section 10-4-17-1(D)(2), and as applicable to the 400 Main Parcel and to 

the Subject Property in the C5A zoning district, “[a] minimum rear yard of 20 feet shall be 
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required if the rear yard is located adjacent to a lot which is zoned for residential use” and “[t]he 

required rear yard shall be landscaped to provide a visual buffer between the two uses.” 

164. Land west of the Subject Property with frontage on Hillside Avenue is situated in 

the C5B zoning district which is zoned for residential use subject to special use approval. 

165. The Project does not provide for a 20-foot west rear yard within the 400 Main 

Parcel. 

166. Land north of the Subject Property is zoned for residential use subject to special 

use approval.  

167. There is no northerly rear yard of twenty feet planned within the Subject Property. 

168. Under Section 10-4-17-1(D)(3), and as applicable to the C5A portion of the 

Subject Property in the C5A zoning district (the portion of the Subject Property comprised of 

what is now the 400 Main Parcel), “[a] minimum side yard of 20 feet shall be required if the side 

yard is located adjacent to a lot which is zoned for residential use” and [t]he required side yard 

shall be landscaped to provide a visual buffer between the two uses.” 

169. The Project does not provide for a 20-foot west side yard within the area that is 

now the 400 Main Parcel or north thereof excepting only the land zoned C5B. 

170. Land north of the Subject Property with frontage on Main Street is in the C5A 

zoning district. 

171. Section 10-4-17-1(A)(12) authorizes residential use in the C5A zoning district as 

a permitted use and Section 10-4-17-1(B) authorizes residential use in the C5A zoning district 

subject to special use approval. 

172. The project does not provide for a 20-foot north side yard. 
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173. The Project does not provide for perimeter landscape screening between the 

structures within the Subject Property and the lot lines and residentially-zoned area described in 

Paragraphs 160-172. 

174. Section 10-4-17-1(E) limits the height of the Project to 45 feet or four stories, but 

the Project has a height of 61-65 feet and five stories. 

175. The Project fails to comply with the regulations applicable to land assigned the 

C5A zoning classification. 

176. The Project fails to comply with the regulations applicable to land assigned the 

C5B zoning classification. 

177. Section 10-5-5(C)(1) requires that the Project provide a pervious strip of five 

percent (5%) of the lot width along its north lot line and along a portion of its west lot line. 

178. The Project does not contain any pervious strip between the lot lines and the 

impervious surfaces. 

179. The Project is not designed for and will not be used for “primarily commercial 

purposes in the C5A and C5B zoning district” and it is not exempt from Section 10-5-5(C)(1). 

180. Section 10-5-9(H)(3) requires a loading zone for the 8,840 square feet of retail. 

181. Section 10-5-9(H)(4) requires a loading zone for the apartments on the basis that 

the off-street loading must be provided in accordance with “requirements determined by the 

Board of Trustees based upon requirements heretofore set forth for the most similar cases.” 

182. The VILLAGE has previously required loading zones for other multiple family 

uses, but the approved smaller loading zone is inside the public parking garage at locations that 

create a risk to drivers and pedestrians alike. 
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183. Section 10-5-11(C)(2) requires at least 200 feet of separation between the 

driveway approaches for the Project and the intersection of Main Street (a Village arterial street 

connecting downtown with two highways) with Hillside Avenue (a neighborhood collector 

street). 

184. The south driveways to both the public garage and the private garage offer 

multiple options for opposing simultaneous exit movements across a public sidewalk and these 

entries occupy land extending from roughly 64 feet west of Main Street on the north side of 

Hillside Avenue to a point 131 feet west of Main Street with a single car length between them.  

185. Section 10-5-13(L) requires landscaping of all portions of the site not otherwise 

occupied, but there is a nearly 100-foot span abutting the Shoub Parcel that is open and not 

landscaped. 

186. Directly south, southeast and southwest of the Property is a large R-2 Residential 

District which contains single-family homes. Many of these homes are within a few hundred feet 

of the Property.  

187. Section 10-3-1(F) of the Village’s Zoning Code provides that R2 Residential 

District “is primarily designed to accommodate and protect the low density, single-family 

neighborhoods which comprise the bulk of the land use in Glen Ellyn.”  

188. The Plan and the provisions of the Zoning Ordinance are intended to protect and 

maintain the single family detached residential land use areas in Glen Ellyn. 

189. The Plan and the provisions of the Zoning Ordinance are intended to provide for 

an appropriate transitioning from higher intensity land uses to the single family detached 

residential land use areas in Glen Ellyn. 

Special Use Permits 
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190. Section 10-2-2 of the Village’s Zoning Ordinance defines Special Use as: a) 

public and quasi-public uses affected with the public interest; b) uses which may have a unique, 

special or unusual impact upon the use or enjoyment of neighboring property; and c) planned 

unit developments. 

191. The Project required a special use permit for planned unit development and 

several other special use permits. 

192. Section 10-10-14(B) of the Village’s Zoning Code provides as follows: 

  A petition or application for a special use shall be filed with the director,   

  department of planning and development, and shall contain at least the following  

  information: 

1. The name, address and phone number of the applicant, pursuant to section  

 10-10-10 of this chapter; 

2. Legal description of the property for which the special use is requested; 

3. Description of the existing use of the affected property; 

4. The present zoning district of the affected property; 

5. Description of the proposed special use; 

6. A dimensioned site plan or plat showing at least the location of all 

 buildings, parking areas, traffic access and traffic circulation, open spaces, 

 landscaping, refuse and service areas, utilities, signs, yards and such other 

 information as the plan commission may require to determine if the 

 proposed special use meets the intent and requirements of this title; and 

7. A narrative statement evaluating the economic effects on adjoining 

 property, the effect of such elements as noise, glare, odor, fumes and 

 vibration on adjoining property, a discussion of the general compatibility 

 with the adjacent and other properties in the district, the effect of traffic, 

 and the relationship of the proposed use to the comprehensive plan, and 

 how it fulfills the requirements of subsection (E) of this section;  
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193. It is the applicant’s burden to apply for the special use permit and meet the 

standards for a special use as well as the standards for a special use for planned unit development 

as to each of the components requiring special use review and as to each of the deviations.  

194. Neither GSP nor 400 MAIN submitted drawings, studies or elevations relative to 

the Property showing, among other things, the relationship of the principal building (rising 61-65 

feet from its ground elevation) to its surroundings in the South Downtown Area or sightlines 

from other areas of Glen Ellyn.  

195. Without these required drawings, studies, elevations, and daily operating details, 

the public was unable to evaluate and comment on the Project at the Plan Commission meeting, 

let alone cross-examine witnesses. These failures by GSP and 400 MAIN and the VILLAGE’S 

willingness to proceed while waiving matters that the Village could not waive led to violations of 

the municipal code, the Village’s own Zoning Ordinance and the public’s due process rights. 

196. The Project will not only produce undue traffic by compounding vehicular trips, 

but it will reduce the number of parking spaces currently available to residents and businesses in 

the South Downtown Area in direct conflict with criteria for special use permits and for special 

use permits for planned unit development in the Village’s Zoning Ordinance.  

197. The Project will create safety hazards for the existing neighborhood uses tied not 

only to the downtown retail uses, but also to the prviate school operated by St. Petronille’s and 

the assembly uses offered by St. Mark’s Episcopal Church and Glen Ellyn Bible Church and  

thereby reducing safety and well-being of the Plaintiffs, other residents and visitors. 

198. The scale of the Project will immediately and drastically change the essential 

character of downtown Glen Ellyn, but it will irreparably harm the South Downtown Area by 
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imposing a massive building as long as a football field with a height of 61-65 feet at what is 

already one of the highest ground elevations in the area.  

199. The failure to provide parking spaces sufficient to meet the demands of the 

Project and replace 122 public parking spaces will cause street congestion and annoyance while 

increasing risks to residents, school children and visitors. 

200. Upon information and belief arising from Plaintiffs’ and their neighbors’ 

perceptions of value as owners of land who have acquired and sold land, the Project will 

adversely impact residential property values by 10% and more, with greater impacts to the 

homes on Hillside Avenue and within one block of Main Street.  

201. Despite a required element of a special use application per Village’s Municipal 

Code, the VILLAGE proceeded to approve the special use permit for planned unit development 

without any information regarding the economic impacts to adjoining properties. 

202. The VILLAGE also ignored that a lot consolidation was occurring and it has not 

yet approved a preliminary or final plat of subdivision. 

The Contract With GSP 

203. The VILLAGE purported to authorize the sale based on its “home rule” powers as 

noted in Ordinance No. 6640, dated November 12, 2018. 

204. Title I, Chapter 14 of the Municipal Code governs the sale of municipal property 

for redevelopment (see Exhibit H).  

205. Section 1-14-2 requires that a transfer of municipal real estate for redevelopment 

must be done in accordance with an “approved economic plan” pursuant to which the VILLAGE 

must consider whether the sale price or any other claimed economic benefits “justify the transfer 

of the real estate.” 
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206. No prescribed “economic development plan” was ever created in connection with 

the sale of the South Main Parking Lot.  

207. Section 1-14-2 requires that either the economic development plan or the 

ordinance approving the contract to sell the South Main Parking Lot “shall contain a finding or 

findings to support the transfer.” 

208. No such findings were contained within any economic development resolution or 

motion or in Ordinance No. 6640. 

209. Upon information and belief, based on the minutes of meetings and hearings, the 

VILLAGE did not truthfully and faithfully analyze the sufficiency of parking (a) provided within 

the Project for vehicles attributable to the uses in the Project and (b) for determining the number 

of lost parking spaces and determining the adequacy of replacement parking.  

210. Alternatively to the allegation in Paragraph 209, if the VILLAGE did analyze the 

sufficiency of parking provided within the Project for parking attributable to the uses in the 

Project and for determining the adequacy of replacement parking, it did so and then disregarded 

the plain facts that the planned parking within the Project was insufficient to account for cars 

attributed to the Project as well as 122 cars currently able to park in the South Main Parking Lot. 

211. The VILLAGE did not conduct any research or analysis on the cost of lost public 

surface parking spaces to businesses or to the VILLAGE if these were to be replaced at the 

expense of the VILLAGE to determine the impact on property taxes or whether that was 

sufficient to “justify the transfer of the property.” 

212. The expense related to the loss of a structured parking space varies from a 

minimum of $26,000.00-$38,000.00 per parking space.   
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213. The sale of the South Main Parking Lot to GSP was not conducted within the 

scope of the Village’s home rule Title I, Article 14, so the Agreement and Ordinance No. 6640 

are null and void. 

214. Similarly, Ordinance No. 6671 omitted any such findings as required under Title 

I, Chapter 14. 

THE COMMISSION MEETINGS 

215. The Village of Glen Ellyn Plan Commission (“Plan Commission”) is an advisory 

commission to the Board. The function of the Plan Commission is to provide advice and 

recommendations to the Board regarding zoning variations, special uses or other proposed land 

uses or development. 

216. The VILLAGE applied its meeting rules to allow staff to make a presentation on 

behalf of GSP and 400 Main, to allow 400 MAIN to speak without restriction and, subsequently, 

stifle public comments by routinely interrupting residents speaking in opposition to the Project 

by directing them to leave the podium when their three-minute time limit expired even though no 

such process was in place for staff, GSP or 400 MAIN. 

217. At its January, 2019 meeting, the Plan Commission, by a vote of 9-0, 

recommended to approve the Project based on information provided by the VILLAGE that the 

VILLAGE knew was incomplete, misleading and false.   

218. At no time during the Plan Commission hearing were Plaintiffs able to determine 

what comprised the plans proposed for the Project. 

219. The plan approved by the VILLAGE in Ordinance No. 6672 was not completed 

until ten (10) days after the January 28, 2019 approval. 
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220. On January 17, 2019, the Historic Preservation Commission of the Village of 

Glen Ellyn voted 7-0 to send negative findings to the Village Board in the form of the resolution 

noted in Paragraph 113. 

Due Process Violations 

221. According to Illinois law, in hearings that deal with special uses, the property 

rights of the interested parties are at issue. In such scenarios, “the municipal body acts in a fact-

finding capacity to decide disputed adjudicative facts based upon evidence adduced at the 

hearing and ultimately determines the relative rights of the interested parties. As a result, those 

parties must be afforded the due process rights normally granted to individuals whose property 

rights are at stake.” People ex rel. Klaeren v. Village of Lisle, 202 Ill. 2d 164, 183-84 (2002). 

222. Pursuant to Sec. 11-13-7 of the Illinois Municipal Code, special use applicants 

and property owners have the right to cross-examine witnesses. This right is in addition to any 

other rights they may possess at law. 

The January 28, 2019 Village Board Meeting 

223. Dozens of concerned residents attended the January 28, 2019 Board meeting to 

protest and speak out in opposition to the Project. Not a single person without a family or 

business connection to the Project spoke in favor of the Project.  

224. The VILLAGE again applied its meeting rules to allow staff to make a 

presentation on behalf of GSP and 400 Main, to allow 400 MAIN to speak without restriction 

and, subsequently, stifle public comments by routinely interrupting residents speaking in 

opposition to the Project by directing them to leave the podium when their three-minute time 

limit expired even though no such process was in place for staff, GSP or 400 MAIN. 
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225. The VILLAGE’S conduct of the public hearing and meetings after the notice 

period ran during winter vacation and the holidays while reducing its typically discussion of 

larger projects was intended to avoid public participation. 

COUNT ONE 

DECLARATORY RELIEF—ORDINANCE NO. 6672 (ZONING) 

(ALL PARTIES VS. ALL DEFENDANTS) 

 

226. Plaintiffs incorporate Paragraphs 1-229 by reference as though fully set forth in 

their entirety in this Count One. 

227. An actual controversy has arisen and now exists between the Plaintiffs and the 

Defendants concerning the legality and validity of the Project, Defendants’ conduct, Plaintiffs’ 

property and Plaintiffs’ due process rights. 

228. More specifically, there is an actual controversy between the Parties regarding: 

(1) compliance with due process afforded to the neighboring Plaintiff, (2) adequate notice; (3) 

compliance with the Zoning Ordinance relative to special use permits and special use permits for 

planned unit development and relative to zoning compliance and deviations from the Zoning 

Ordinance. 

229. 735 ILCS 5/2-701 authorizes the Court to make a binding declaration of rights 

having the force of a final judgment on the actual controversy between the Plaintiffs and the 

Defendants. Under 735 ILCS 5/2-701 (West 2016), the court may also make a binding 

declaration of rights having the force of a final judgment on the construction of Ordinance No. 

6672, and any supplemental conditions and variances related to same. 

230. The Defendants contend that the hearings relative to the special use permit 

approval allowed for adequate due process to the Plaintiffs. Furthermore, Defendant VILLAGE 
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contends that GSP and 400 MAIN satisfied burdens in order to receive a special use permit for 

planned unit development. 

231. Plaintiffs seek a judicial determination of whether their due process rights were 

violated and/or whether the VILLAGE complied with the Zoning Ordinance when it approved a 

special use permit for planned unit development for the Project. 

232. Additionally, a judicial determination is necessary and appropriate at this time 

before GSP and 400 MAIN begin construction on the Subject Property. 

WHEREFORE, Plaintiffs, respectfully request that this Honorable Court enter a 

declaratory judgment as follows: 

a. A declaration that the Plaintiff’s procedural and substantive due process rights 

 have been violated; 

b. A declaration that the Project and the special use application does not comply 

 with Sections 10-10-14(B) and 10-10-14(E) of the Village’s Zoning Ordinance; 

c. A declaration that the Project violates the Village’s own planning principles; 

d. A declaration reversing Special Use Permit Ordinance No. 6486; 

e. An award of costs including attorneys’ fees; and 

f. Any such other relief as the Court deems just and proper. 

COUNT TWO 

TEMPORARY AND PERMANENT INJUNCTIVE RELIEF—ORDINANCE NO. 6672 

(ALL PARTIES VS. ALL DEFENDANTS) 

 

233. Plaintiffs incorporate Paragraphs 1-232 by reference as though fully set forth in 

their entirety in this Count Two. 

234. At all times herein relevant, the VILLAGE has improperly and unlawfully (1) 

denied Plaintiffs their due process rights with respect to the special use permit approval and 
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related public hearings; (2) disregarded Sections 10-10-14(B) and 10-10-14(E) of the Zoning 

Ordinance; (3) granted GSP and 400 MAIN a special use permit for planned unit development. 

235. Unless and until enjoined and restrained by this Court, the actions by the 

Defendants will cause great and irreparable injury to the Plaintiffs in that (1) Plaintiffs and their 

neighbors will be deprived of the quiet use and enjoyment of their properties; (2) Plaintiffs and 

their neighbors as well as their families will be exposed to safety hazards caused by the Project, 

(3) Plaintiffs will reside within 1,200 feet of the Project and all of its violations of the Zoning 

Ordinance, (4) Plaintiffs will suffer traffic congestion fully seven days a week as a result of the 

loss of public parking serving multiple religious institutional uses on Sundays and the South 

Downtown Area on all other days, and (5) Plaintiffs will suffer undue diminution of the use and 

value of their properties and a loss of general welfare. 

236. Not only will the Defendants’ conduct cause great and irreparable harm to the 

Plaintiff unless and until enjoined, but that same conduct will cause great and irreparable harm to 

the entire community since the conduct violates the Zoning Ordinance which is intended to 

protect the health, safety and well-being of its residents. 

WHEREFORE, Plaintiffs, respectfully request that this Honorable Court grant the 

following relief against Defendants: 

a. A preliminary and permanent injunction forbidding GPS and 400 MAIN from 

constructing the Project; 

 

b. A preliminary and permanent injunction forbidding the Village from granting any 

and all building permits for the Project; 

 

c. An award of costs including attorneys’ fees; and 

 

d. Any such other relief as the Court deems just and proper. 
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COUNT THREE 

STATUTORY INJUNCTION 

(ALL PARTIES VS. ALL DEFENDANTS)  

 

237. Plaintiffs incorporate Paragraphs 1-236 by reference as though fully set forth in 

their entirety in this Count Three. 

238. 65 ILCS 5/11-13-15 entitles Plaintiffs to a statutory injunction. 

239. 65 ILCS 5/11-13-15 entitles Plaintiffs to recover their attorneys’ fees and 

expenses as well as court costs upon establishment of zoning violations. 

240. Plaintiffs have incurred legal fees, expert fees, other expenses and costs in 

establishing the existence of violations of provisions in the Zoning Ordinance from which no 

deviations were granted in the special use permit for planned unit development. 

WHEREFORE, Plaintiffs, respectfully request that this Honorable Court grant the 

following relief against Defendants: 

a. A preliminary and permanent injunction forbidding GPS and 400 MAIN from 

constructing the Project; 

 

b. A preliminary and permanent injunction forbidding the Village from granting any 

and all building permits for the Project; 

 

c. An award of costs including attorneys’ fees; and 

 

d. Any such other relief as the Court deems just and proper. 

COUNT FOUR 

DECLARATORY JUDGMENT—ORDINANCE NO. 6671 

(ALL PLAINTIFFS VS. ALL DEFENDANTS) 

 

241. Plaintiffs incorporate Paragraphs 1-240 by reference as though fully set forth in 

their entirety in this Count Four. 
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242. An actual controversy has arisen and now exists between the Plaintiffs and the 

Defendants concerning the legality and validity of the redevelopment agreement approved 

through Ordinance No. 6671. 

243. More specifically, there is an actual controversy between the Parties regarding: 

(1) whether the Redevelopment Agreement can provide for performance that is a violation of the 

Zoning Ordinance and for which many deviations were never obtained, (2) whether, if the 

VILLAGE were to simply start from scratch, the same Project would be viewed as any other 

than arbitrary and capricious, and, as a result, (3) whether there is any means through which to 

sustain any provision of Ordinance No. 6671 and the redevelopment agreement approved 

thereby. 

244. 735 ILCS 5/2-701 authorizes the Court to make a binding declaration of rights 

having the force of a final judgment on the actual controversy between the Plaintiffs and the 

Defendants. Under 735 ILCS 5/2-701 (West 2016), the Court may also make a binding 

declaration of rights having the force of a final judgment on the construction of Ordinance No. 

6671, and any supplemental conditions and variances related to same. 

245. The Defendants will contend that Ordinance No. 6671 remains valid even though 

the development it calls for should be held unconstitutional and illegal and Plaintiffs disagree. 

246. Plaintiffs seek a judicial determination of whether the redevelopment agreement 

approved by Ordinance No. 6671 remains valid even though the zoning entitlement for the 

Project their due process rights as analyzed under the LaSalle-Sinclair Pipeline analysis were 

violated. 

247. Additionally, a judicial determination is necessary and appropriate at this time 

before GSP and 400 MAIN begin construction on the Subject Property. 
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WHEREFORE, Plaintiffs, respectfully request that this Honorable Court enter a 

declaratory judgment as follows: 

a. A declaration that the Plaintiff’s procedural and substantive due process rights 

have been violated; 

b. A declaration that the Project and the special use application does not comply 

with Sections 10-10-14(B) and 10-10-14(E) of the Village’s Zoning Ordinance 

causing a failure of the conditions in Ordinance No. 6671; 

c. A declaration that the Redevelopment Agreement and Ordinance No. 6671 

violates the Village’s own planning principles; 

d. A declaration reversing, voiding and nullifying Ordinance No. 6671 as 

unconstitutional; 

e. An award of costs including attorneys’ fees; and 

f. Any such other relief as the Court deems just and proper. 

COUNT FIVE 

DECLARATORY JUDGMENT—ORDINANCE NO. 6640 

(ALL PLAINTIFFS VS. ALL DEFENDANTS) 

248. Plaintiffs incorporate Paragraphs 1-247 by reference as though fully set forth in 

their entirety in this Count Five. 

249. An actual controversy has arisen and now exists between the Plaintiffs and the 

Defendants concerning the legality and validity of the redevelopment agreement approved 

through Ordinance No. 6640. 

250. More specifically, there is an actual controversy between the Parties regarding: 

(1) whether the Agreement can provide for performance that is a violation of the Zoning 

Ordinance and for which many deviations were never obtained, (2) whether, if the VILLAGE 
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were to simply start from scratch, the same Project would be viewed as any other than arbitrary 

and capricious, and, as a result, (3) whether there is any means through which to sustain any 

provision of Ordinance No. 6671 and the development agreement approved thereby. 

251. 735 ILCS 5/2-701 authorizes the Court to make a binding declaration of rights 

having the force of a final judgment on the actual controversy between the Plaintiffs and the 

Defendants. Under 735 ILCS 5/2-701 (West 2016), the Court may also make a binding 

declaration of rights having the force of a final judgment on the construction of Ordinance No. 

6671, and any supplemental conditions and variances related to same. 

252. The Defendants will contend that Ordinance No. 6671 remains valid even though 

the development it calls for should be held unconstitutional and illegal and Plaintiffs disagree. 

253. Plaintiffs seek a judicial determination of whether the development agreement 

approved by Ordinance No. 6671 remains valid even though the zoning entitlement for the 

Project their due process rights as analyzed under the LaSalle-Sinclair Pipeline analysis were 

violated. 

254. Additionally, a judicial determination is necessary and appropriate at this time 

before GSP and 400 MAIN begin construction on the Subject Property. 

WHEREFORE, Plaintiffs, respectfully request that this Honorable Court enter a 

declaratory judgment as follows: 

a. A declaration that the Plaintiff’s procedural and substantive due process rights 

have been violated; 

b. A declaration that the Project and the special use application does not comply 

with Sections 10-10-14(B) and 10-10-14(E) of the Village’s Zoning Ordinance 

causing a failure of the conditions in Ordinance No. 6640; 
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c. A declaration that the Ordinance No. 6640 violates the Village’s own planning 

principles; 

d. A declaration reversing, voiding and nullifying Ordinance No. 6640 as 

unconstitutional; 

e. An award of costs including attorneys’ fees; and 

f. Any such other relief as the Court deems just and proper. 

COUNT SIX 

STATUTORY INJUNCTION—ILLEGAL DEMOLITION AND ASBESTOS REMOVAL 

(ALL PLAINTIFFS VS. ALL DEFENDANTS) 

 

255. Plaintiffs incorporate Paragraphs 1-17 by reference as though fully set forth in 

their entirety in this Count Four. 

256. The VILLAGE has adopted Ordinance Nos. 6640, 6671 and 6672 in order to 

further its contractual and property interests in the Subject Property, which includes the 400 

Main Parcel. 

257. The VILLAGE and GSP have provided for the recording of Ordinance Nos. 6671 

and 6672 and the redevelopment agreement attached to Ordinance No. 6672 because the 

VILLAGE and GSP have vested property rights arising from these documents in the creation of 

a Project that includes a public parking deck that is approved for the 400 Main Parcel. 

258. As a result of the facts alleged in Paragraphs 256-257, demolition of existing 

structures on the Subject Property, including the 400 Main Parcel, must proceed before 

construction of the deck and the VILLAGE is named as a defendant in this Count Six as a result 

of its joint interest with GSP in the demolition of the structures on the 400 Main Parcel. 

259. 65 ILCS 5/11-13-15 provides: 

Sec. 11-13-15. In case any building or structure, including fixtures, is constructed, 

reconstructed, altered, repaired, converted, or maintained, or any building or structure, 

Document received on 4/5/19 10:23 AM  Document accepted on 04/05/2019 14:08:23 # 4498055/170431198745



60 
 

including fixtures, or land, is used in violation of an ordinance or ordinances adopted 

under Division 13, 31 or 31.1 of the Illinois Municipal Code, or of any ordinance or other 

regulation made under the authority conferred thereby, the proper local authorities of the 

municipality, or any owner or tenant of real property, within 1200 feet in any direction of 

the property on which the building or structure in question is located who shows that his 

property or person will be substantially affected by the alleged violation, in addition to 

other remedies, may institute any appropriate action or proceeding (1) to prevent the 

unlawful construction, reconstruction, alteration, repair, conversion, maintenance, or use, 

(2) to prevent the occupancy of the building, structure, or land, (3) to prevent any illegal 

act, conduct, business, or use in or about the premises, or (4) to restrain, correct, or abate 

the violation. When any such action is instituted by an owner or tenant, notice of such 

action shall be served upon the municipality at the time suit is begun, by serving a copy 

of the complaint on the chief executive officer of the municipality, no such action may be 

maintained until such notice has been given.  

 

    In any action or proceeding for a purpose mentioned in this section, the court with 

jurisdiction of such action or proceeding has the power and in its discretion may issue a 

restraining order, or a preliminary injunction, as well as a permanent injunction, upon 

such terms and under such conditions as will do justice and enforce the purposes set forth 

above.  

 

    If an owner or tenant files suit hereunder and the court finds that the defendant has 

engaged in any of the foregoing prohibited activities, then the court shall allow the 

plaintiff a reasonable sum of money for the services of the plaintiff's attorney. This 

allowance shall be a part of the costs of the litigation assessed against the defendant, and 

may be recovered as such.  

 

    An owner or tenant need not prove any specific, special or unique damages to himself 

or his property or any adverse effect upon his property from the alleged violation in order 

to maintain a suit under the foregoing provisions. 

 

    Except in relation to municipality-owned property, this Section does not authorize any 

suit against a municipality or its officials for any act relating to the administration, 

enforcement, or implementation of this Division or any ordinance, resolution, or other 

regulation adopted pursuant to this Division. 

 

260. Ordinance No. 6672 is an ordinance adopted pursuant to the provisions of Article 

11, Division 13 of the Illinois Municipal Code. 

261. Section 3(O) of Ordinance No. 6672 requires that the development approved and 

work thereon be “constructed, operated, and maintained” in compliance with the redevelopment 

agreement approved by Ordinance No. 6671. 
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262. Ordinance No. 6671 approves a redevelopment agreement, Section 3(A)(3) of 

which requires that GSP obtain final engineering approval “before the VILLAGE issues a 

building permit for the Development.” 

263. GSP has not obtained final engineering approval. 

264. GSP has not obtained any building permit. 

265. Section 5(A)(5) and Section 5(A)(6) of the redevelopment agreement approved by 

Ordinance No. 6671 require that work on the Development by GSP proceed in compliance with 

the Building Code and the other requirements of law. 

266. Section 5(G) provides that GSP “shall be responsible, at its own cost, for 

demolishing and removing all improvements, structures, buildings, and appurtenances located 

above or below grade on the Subject Property, subject to all Requirements of Law and Village-

issued permits.” 

267. “Requirements of Law” is defined in the redevelopment agreement approved by 

Ordinance No. 6671 as “[a]ll applicable federal, state, and local laws, statutes, codes, ordinances, 

resolutions, orders, rules, and regulations, as amended.” 

268. Section 4-1-5 of the VILLAGE’S Building Code states: 

Building permit required: No demolition, relocation, site improvements, construction, 

alteration, addition, remodeling, restoration or repair work to any building or structure or 

associated site grading or improvements of any kind shall be undertaken until a building 

permit has been issued, and no change to the permitted work may be completed until 

revised submittal documents are approved by the Building Official, unless the work is 

exempt from a permit as specified in this Code. 

 

269. The VILLAGE has adopted the 2009 ICC International Building Code. 

270. Within the Building Code, Section 4-1-10(A) provides: “A building permit for 

demolition work shall be required for the removal of any building, structure or any part thereof, 
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except for the removal of any residential accessory building or for the removal of a principal 

building, or any part thereof, less than 300 square feet in area.” 

271. Section 4-1-10(C)(11)(a) mandates that “The Village shall provide written 

notification within 15 days of receipt of the demolition application to all property owners within 

250 feet of the subject property.” 

272. The VILLAGE did not send any written notice concerning demolition application 

for work at either the Diocese Parcel or the 400 Main Parcel. 

273. Section 4-1-10(C)(11)(b) provides: 

The contractor shall provide written notification to the Village and surrounding property 

owners by mail no more than ten days or less than seven days prior to the scheduled 

demolition. The notice shall state a window of three possible days for the demolition. The 

first date will be the anticipated date of demolition and the second and third dates are 

reserved for delays. The notice shall follow the format provided by the Village and shall 

include the developer's contact information. The Village will provide the contractor with 

the sample notice, the map of addresses, and mailing labels. The contractor shall mail the 

notices to the properties listed and a signed certification statement shall be delivered to 

the Village confirming that the notices were mailed. If the demolition does not occur 

within the specified window of three possible days, the contractor shall provide another 

notice of the rescheduled dates as required above. 

 

274. The demolition contractor removing parts of the structures on the 400 Main Parcel 

and the Diocese Parcel did not provide any written notification to the VILLAGE or to 

surrounding property owners. 

275. Not only did the demolition work on the Diocese Parcel proceed without notice 

identifying a three-day work period, but work spanned a period of at least six days over which 

time Shoub Properties and Braziers were forced to deal with waste and remnants of building 

materials blowing and circulating through their neighborhood. 
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276. In relation to the Diocese Parcel, demolition work caused the dispersal of dust and 

building materials of small and large sizes onto the Shoub Parcel, into the air across public rights 

of way and private properties, and onto the windshields of vehicles.  

277. On information and belief arising from observations of workers in protective gear 

during at least one day of work on the Diocese Parcel as well as discussions between Shoub 

Properties and staff at the VILLAGE and between Brazier and staff, work at both the Diocese 

Parcel and the 400 Main Parcel involved the removal of asbestos containing materials. 

278. Since there was not application and no notice, there was also no 30-day period to 

insure that all property owners were properly notified. 

279. The building on the 400 Main Parcel has a floor area of roughly 15,250 square 

feet.  

280. The Diocese Parcel contains a building that has a floor area of roughly 1,896 

square feet. 

281. Section 4-1-10(D) of the Building Code requires the following in an application 

for permit for demolition of a building or structure, or part thereof, greater than 4,000 square feet 

in area: (a) minimum insurance of $1,000,000.00; (b) a predemolition meeting with VILLAGE 

representatives at least seven (7) days prior to demolition; and (c) several planning documents 

designed to insure the health safety and welfare of Plaintiffs, residents of and visitors to Glen 

Ellyn and children, including but not limited to the 500 or more children that attend St. 

Petronille’s private school. 

282. Section 4-1-10(C)(9) requires that the applicant for demolition work at the 

Diocese Parcel and the 400 Main Parcel provide in their application for building permit “[a] A 

copy of applications and permits from all applicable agencies including, but not limited to, the 
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Federal Emergency Management Agency, Illinois Environmental Protection Agency, State Fire 

Marshal, and DuPage County in the event the demolition work involves lead, asbestos or other 

hazardous materials, underground fuel tanks, well and septic systems, special flood hazard areas, 

historic structures or other work under the jurisdiction of other authorities.” 

283. At the time of initiation of demolition work on the 400 Main Parcel, 400 MAIN 

and GSP had specific knowledge that the State Historic Preservation Office in the Illinois 

Department of Natural Resources directed 400 MAIN and GSP to engage in consultation 

concerning the building on the 400 Main Parcel because it was a historic resource. 

284. At the time of initiation of demolition work on the 400 Main Parcel and on the 

Diocese Parcel, 400 MAIN and GSP as well as the DIOCESE knew that there was asbestos, 

there was a possibility of lead and there was a possibility of other hazardous materials involved 

in the parts of the buildings on these parcels that were being removed. 

285. Section 4-1-10(C)(12) requires demolition preparation work prior to issuance of 

the building permit for demolition work as follows: 

(a) The applicant contacts the public works department to request installation of a hydrant 

meter in accordance with subsection 7-10-9(B) of this Code. A minimum prior notice of 

48 hours is required and the applicant schedules and coordinates the work directly with 

the public works department.  

(b) The applicant installs tree protection fencing, silt fencing and security fencing as 

indicated on the site management plan, restoration plan or tree preservation plan and 

contacts the public works department to request an inspection of the fencing. A minimum 

prior notice of 48 hours is required and the applicant schedules and coordinates the 

inspection directly with the public works department.  
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(c) The applicant completes a water and sewer disconnect to the property and contacts the 

public works department to request an inspection of the work. A minimum prior notice of 

24 hours is required and the applicant schedules and coordinates the inspection directly 

with the public works department. No water or sewer disconnection work may be 

completed in the right-of-way until a work in the parkway application has been approved 

by the Public Works Director or designee and the building permit for demolition has been 

issued. 

286. GSP and the VILLAGE did not comply with the predemolition requirements at 

the 400 Main Parcel and the DIOCESE did not comply with the predemolition requirements at 

the Diocese Parcel under Section 4-1-10(C)(12) inasmuch as they did not install the hydrant 

meter, did not install security fencing, did not provide a site management plan, did not complete 

a water and sewer disconnect, did not complete an predemolition inspection. 

287. The VILLAGE is a beneficial owner of the 400 Main Parcel which is the northern 

part of the Subject Property and contains a building that has asbestos in installations that GSP 

has begun to remove. 

288. The DIOCESE engaged in the removal of siding and other materials from the 

exterior of its rectory for a period of time spanning approximately three to four days beginning 

March 29, 2019 and continuing until the VILLAGE issued a stop work order upon the 

complaints of Shoub Properties when employees and the owner of Shoub Properties found 

demolition debris and waste spread across parker vehicles, the building on the Shoub Parcel, and 

in yards and parking areas around the Shoub Parcel. 

289. 400 MAIN and GSP engaged in demolition of the sign installation on the 400 

Main Parcel on a date not known. 
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290. 400 MAIN and GSP engaged in interior demolition efforts involving the removal 

of piping and pipe insulation among other things. 

291. The actions of 400 MAIN and GSP stopped upon complaint from Shoub 

Properties when the VILLAGE issued a stop work order. 

292. At no time did the VILLAGE issue a permit for any of the work noted in 

Paragraphs 258-260. 

293. Following issuance of the stop work orders against any work on the Diocese 

Parcel and the 400 Main Parcel, an inspector from the VILLAGE contradicted telephonic reports 

by the director of the building department (Steve Witt) to the effect that a permit was required 

for removal in exterior siding and facia on the Diocese Parcel and various portions of building 

systems and structures on the 400 Main Parcel. 

294. After observing workers in hazmat or asbestos protective gear working on the 

Diocese Property and seeing a collection of persons without protective gear return to engage in 

cleanup and further work, Shoub Properties insisted upon disclosure by the VILLAGE of the 

type of work the DIOCESE was engaged in. 

295. Upon such demand, the VILLAGE informed Shoub Properties that the DIOCESE 

as well as 400 MAIN and GSP were engaged in removal of materials containing asbestos. 

296. Witt reported to another complaining neighbor that such permits as noted in 

Paragraph 263 were required even though the VILLAGE does not regulate asbestos removal.  

297. On April 3, 2019, the inspector reported that no permits at all were required of the 

DIOCESE or 400 MAIN and GSP because the VILLAGE does not have permitting system for 

asbestos removal. 

Document received on 4/5/19 10:23 AM  Document accepted on 04/05/2019 14:08:23 # 4498055/170431198745



67 
 

298. Section 4-1-3 of the Code of Ordinances defines demolition as: “The systematic 

destruction of a building or structure, all or in part, including a "tear down", deconstruction, or 

razing.” 

299. The activity occurring on the 400 Main Parcel and the Diocese Parcel and noted 

in this Count constituted the initiation of demolition and demolition. 

300. In order to engage in demolition, one must have a demolition permit. No 

demolition permit was issued. 

301. Further, and in the alternative, if 400 MAIN and GSP as well as the DIOCESE 

were involved in coincidental efforts to remediate asbestos conditions in a redevelopment project 

area, both were engaged in alterations to existing buildings that required permits under the 

following provisions: 

a. Section 101.2 of the 2009 International Building Code provides: “The provisions 

of this code shall apply to the construction, alteration, movement, enlargement, 

replacement, repair, equipment, use and occupancy, location, maintenance, 

removal and demolition of every building or structure or any appurtenances 

connected or attached to such buildings or structures.” 

b. Section 105.1 of the 2009 International Building Code provides: “Any owner or 

authorized agent who intends to construct, enlarge, alter, repair, move, demolish, 

or change the occupancy of a building or structure, or to erect, install, enlarge, 

alter, repair, remove, convert or replace any electrical, gas, mechanical or 

plumbing system, the installation of which is regulated by this code, or to cause 

any such work to be done, shall first make application to the building official and 

obtain the required permit.” 
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302. No permits were taken out for the removal of the historic Giesche’s sign on the 

400 Main Parcel, for the removal of pipes and insulation and other materials from the 400 Main 

Parcel and for the removal of siding and other materials from the Diocese Parcel. 

303. The VILLAGE has left conflicting and contradictory indications of its positions 

even though the stop work orders remain posted at the Diocese Parcel and at the 400 Main 

Parcel.  

304. The VILLAGE has falsely claimed that it does not issue permits for what it refers 

to as asbestos removal when, in fact, it is the removal of parts of buildings and appurtenances 

thereto that has been in progress on the Diocese Parcel and the 400 Main Parcel. 

305. Even the claim that the VILLAGE does not regulate asbestos removal through 

building permitting is false because the VILLAGE has an entire subsection of its demolition 

ordinances that pertain to asbestos, lead and hazardous substances and the information that the 

VILLAGE must receive as part of the application. 

306. The VILLAGE essentially turned a blind eye to the removal of parts of buildings 

and their appurtenances at the Diocese Parcel and the 400 Main Parcel because the VILLAGE 

wishes to see the initiation of work on the public structured parking garage and needs 400 

MAIN, GSP and the DIOCESE to cooperate with one another and the VILLAGE in order to 

speed up an illegally approved project (see Count One through Count Six). 

307. Plaintiffs are entitled to statutory temporary, preliminary and permanent 

injunctions upon the facts alleged in this Count Six, to other relief that the Court deems just and 

necessary and to an award of their costs and attorney’s fees. 

308. Plaintiffs have incurred legal fees, expert fees, other expenses and costs in 

establishing the existence of violations of provisions in the Building Code pertaining to 
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demolition and the asbestos removal which are the steps taken in preliminary demolition efforts 

on the Diocese Property and on the 400 Main Parcel in violation of Illinois law, local ordinance 

and the redevelopment agreement approved in Ordinance No. 6671. 

309. As of the filing of this Complaint, stop work orders remained effective, but even 

after the direction to stop work was issued, individuals without protective gear engaged in further 

removal work and engaged in cleanup on and relating to the Diocese Parcel. 

310. Due to the VILLAGE’S contradictory positions and staff disclaimers of the 

applicability of very clear code provisions noted above, Plaintiffs reasonably believe that an 

injunction is necessary to halt the illegal conduct of the VILLAGE, 400 MAIN, GSP and the 

DIOCESE. 

WHEREFORE, Plaintiffs, respectfully request that this Honorable Court grant the 

following relief against Defendants: 

e. A temporary, preliminary and permanent injunction forbidding the DIOCESE, 

GPS and 400 MAIN from engaging in any work without permits at the 400 Main 

Parcel or the Diocese Parcel; 

 

f. A temporary, preliminary and permanent injunction forbidding the VILLAGE 

from granting any and all building permits until they have received all required 

materials, provided all required notices, engaged in all required meetings and 

consultations, consulted with all relevant other governmental agencies and 

otherwise complied with their ordinances; 

 

g. An award of costs including attorneys’ fees; and 

 

h. Any such other relief as the Court deems just and proper. 

Date: April 5, 2019    Respectfully submitted, 

SHOUB PROPERTIES, LLC, JONATHAN  

BRAZIER, an individual, and ANNE BRAZIER 

 

By: /s/ Marl W. Daniel____________ 

One of Their Attorneys 
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CITIZENS FOR GLEN ELLYN  

PRESERVATION 

 

By: /s/ Daniel C. Shapiro_______________  

One of Its Attorneys 

 

Mark W. Daniel, Esq. 

DANIEL LAW OFFICE, P.C. 

17W733 Butterfield Road 

Suite F 

Oakbrook Terrace, IL  60181 

(630) 833-3311 

mark@thedaniellawoffice.com 

Attorney No. 246198 

Attorney for Shoub Properties and Braziers 

 

Daniel C. Shapiro 

SHAPIRO & ASSOCIATES LAW 

618 Academy Drive, Unit B 

Northbrook, IL 60062 

Phone: (312) 763-9640 

Attorney for Citizens for Preservation of Glen Ellyn 

 

 

EXHIBIT LIST 

Exhibit A – Legal for 05-11-327-005, 016, 026 

Exhibit B – Legal for 05-11-327-023 

Exhibit C – Legal for 05-11-327-025 

Exhibit D – Ordinance No. 6640 

Exhibit E – Ordinance No. 6671 

Exhibit F – Ordinance No. 6672 

Exhibit G – Comprehensive Plan  

Exhibit H – Municipal Code, Title I, Chapter 14 
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